


ABANDONMENT. 

See Insurance, Fire and MARINE. 

ACCOUNT. 

See Evipence, 16. Practice, Crvir— Actions, 6. 

ACKNOWLEDGMENT. 

See ConVEYANCES. 

ADMINISTRATION. 

1. Administration — Will annexed, public administrator with, ordered to sell 
under will, can not be compelled to give deed by County Court.— A public 
administrator, with the will annexed, was directed, under the will, to sell the 
real estate of the testator for a specified object not connected with the admin. 
istration, Suit being brought in the County Court to compel him to execute 
a deed for the land to the purchaser, Aeld as follows: 1st. County Courts 
exercising probate functions, although a branch of the State judiciary, have 
only such power and jurisdiction as are conferred on them by the statyte. 
2d. The act investing them with probate jurisdiction (1 Wagn. Stat. 440, 3 7) 

' does not clothe them with jurisdiction of such a proceeding. "Where the 
authority of the administrator to sell is derived from the statute, he acts in 
obedience to the orders of the court, and is subject to its control, and the 
court possesses full supervisory power and jurisdiction in all matters touching 
the premises, as in cémpelling him to make a deed to the purchaser; but 
where, a specific power to sell is conferred by will, and does not exist in 
consequence of any statute, the rule is otherwise, and the County Court can 
not entertain jurisdiction. The fact thatthe statute designates the adminis- 
trator as the proper person to execute the power of sale, does not give it 
jurisdiction over the subject-matter. In the case cited relief should be sought 
in a court of chancery, and not in the County Court.—Coil v. Pitman’s 
Adm’r, 51. 

See Courts, County, 5, 6. Sa.zs, 2. 

ADMISSIONS. 

See EvIpENCcE. 

AGENCY. 

1. Bills and notes— Collector, as such, has no power to indorse and collect 
checks.— Authority given to a collector to receive checks in lieu of cash, in 
payment of bills held for collection, does not confer authority to indorse and 
collect the checks. "When he received the checks payable to his principals, 


his duty as collector ceased. His next duty was to account to his employers 
39—VOL. XLVI. 
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AGENCY—( Continued.) 
for the proceeds of his collections and turn over the checks to them tv be dis- 
posed of as they might judge proper. The indorsement of the checks was 
no incident of the collection of the accounts.—Graham v. U. S. Savings Insti- 
tution, 186. 

2. Marking initials — Agency — Liability — Bailments— Goods sold on com- 
mission, mistake in.—In suit for the proceeds of certain goods forwarded 
defendants for sale on commission, where it appeared that through inadvert- 

£ ence plaintiff’s agent marked them with the initials of the wrong consignor, 

a \ and that, consequently, defendant paid the proceeds of the sale to the wrong 

¥ person, plaintiff would not be entitled to recover. And evidence would be- 
admissible to show that plaintiff had been well known by a name bearing 
other initials than those marked on the goods.—Hays v. Warren, 189. 

8. Sales — Warranty — Seizure by United States Government — General power 
of sale does not imply power to warrant against.—An authority to an agent 
to sell goods includes, in. the absence of countervailing circumstances, author- 
ity to employ the usual modes and means of accomplishing the objeet pro- 
posed, such as a warranty of the quality and condition of the article sold. r 
But a naked general power of sale given the agent does not carry with it such 
unusual authority as a right to warrant against any seizure of the article sold 
—e. g., whisky —for violation of the revenue laws prior to sale.— Palmer v. 

Hatch, 585. 

4. Principal and agent — Evidence — Practice, civil — Pleadings.—In a suit 
upon a promissory note, whether made by defendant himself or by his agent, 

_ the petition should charge that defendant made the note. This charge would 

_ “be sustained by proof that the signature was by defendant ane or by 

‘his duly authorized agent.— Slevin v. Reppy, 606. 
See Banxs AnD Banxrnea,2. Contracts, 8,28. HussanpD AND WIFE, 1. ; 
LANDLORD AND TENANT, 8. 


























































ALTERATIONS. ° 
See AMENDMENTS. CONVEYANCES, 5. 

AMENDMENTS. 

ses See Ooxsverances, 4. Justices’ Courts, 2. Mxrcuanics’ Liens, 1. 
Practice, Cryit, 1. Pracrice, Crvi. —Pieapine. 
APPEAL. 
See Practice, Crvm — Aprrat.. 
ASSIGNMENT. 


1. Assignment — Chose in action not assignable — Assignee may sue on in his 
own name.—An assignee of a chose in action, not assignable at common law, 
may bring suit thereon in his own name; and this right existed prior to and 
independent of section 4, chapter 21, R. ©. 1855.— Long v. Heinrich, 603. 

ATTACHMENT. | 

1, The exemption of property from attachthent, provided by 1 Wagner’s Stat- 
utes, 185, 3 19, is purely a matter of statutory regulation. And whenever a 

defendant in attachment is about to remove out of the State with intent to 
change his domicile, the protection of the statute ceases, and all that he 

- possesses is liable to attachment.— State, to use of Schnerr, v. Davis, 108. 
2. Attachment — Plea in abatement, appeal will not lie from judgment on.— 
‘Under the present statute (Wagn. Stat. 190, 3 42) —amendment of act of 1855 
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ATTACHMENT—( Continued.) 
(R. C. 1855, p. 252;°3 47)—an appeal will not lie from the judgment of court 
upon a plea in abatement. (Anderson v. Moberly, ante, p. 191.)—Davis v. 
Perry, 449. 

See Justices’ Courts, 6. 


ATTORNEYS. 
See ParrTirion, 2. 


AUDITOR, STATE. 
See Lunatic AsyLvum, 1. 


BAILMENT. 
See AcEncy. 

BANKS AND BANKING. 

1. Evidence—Draft—Testimony of bank cashier—Res geste.—Where a draft 
sued on was held in bank by the cashier contrary to the usual mode of dealing 
with such paper, it is perfectly legitimate, as a part of the res geste, to give 
the declarations of the cashier concerning the paper, its object and character, 
and the relation of the drawer to him and the bank, so far as it throws light 
on the paper, while it was being so held.— National Bank of the Metropolis 
v. Williams, 17. , : 

2. Bills and notes—Bank responsible for laches of cashier, when and how far. 
—In a suit by a bank on a bill of exchange drawn by defendant in favor of 
plaintiff, through its cashier, where the proof showed that. the bank received 
it as a bill of exchange, discounted it in the usual course of business, and pre- 
sented it for acceptance in a reasonable time, the parties to it would be holden 
under the law merchant, notwithstanding a private contract of the cashier, 
outside the scope of his authority, with the drawer, by which the drawer was 
not to be charged. But plaintiff must look to the paper as a bill of exchange, 
and charge the parties to it under the law merchant; and where the proof 
showed that it was drawn to enable the cashier to receive the proceeds of 
cotton which was to be shipped in the name of the drawer to a drawee in 
Boston; that it was not entered upon the books of the bank as discounted 
paper, but kept and counted as cash; that it was so retained until the-cotton 
adventure turned out a failure, when it was presented for acceptance and 
protested, plaintiff can not recover. _In such case, in order to recover at 
all, plaintiff must treat the bill as its own property, and not that of its 
cashier, and, as owner, must be charged with the laches of its agents and 
officers. —Id. i 

8. Banks and banking institutions, liability in—Trover against national banks 
for money deposited prior to their reorganization.—The Bank of the State of 
Missouri, by reorganizing under the act of Congress of. 1863 (U. S. Stat. at 

# Large, ch. 106, p. 112, 3 44) as anational bank, lost none of its assets and escaped 

none of its liabilities. The change was a transit, and not a new creation; and 

in trover against the bank, after its reorganization, for certain packages of 
coin specially deposited with it prior to the change, held, that the proper rule 
of damages would be the value of the coin at date of its conversion, together 
with lawful interest thereon. Held, further, that the refusal of the bank, on 
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BANKS AND BANKING—( Continued.) 
request, to return the deposit, was evidence of conversion, and, if tiedarataial 
‘was conclusive of the fact.—Coffey v. National Bank of State of Missouri, 140, " 
See Agency, 1. Evipence, 12. 


BILLS AND NOTES. 

1. Bvidence—Draft—Testimony of bank cashier—Res geste.—Where a draft 
sued on was held in bank by the cashier contrary to the usual mode of dealing 
with suclf paper, it is perfectly legitimate, as a part of the res geste, to give 
the declarations of the cashier concerning the paper, its object and character, 
and the relation of the drawer to him and the bank, so far as it throws light on 
the paper, while it was being so held.—National Bank of the Metropolis v. 
Williams, 17. 

2. Bills and notes—Bank responsible for laches of cashier, when and how far. 
—In a suit by a bank on a bill of exchange drawn by defendant in favor of 
plaintiff, through its cashier, where the proof showed that the bank received 
it as a bill of exchange, discounted it in the usual course of business, and 

_presented it for acceptance ina reasonable time, the parties to it would be 
holden under the law merchant, notwithstanding a private contract of the 
cashier, outside the scope of his authority, with the drawer, by.which the 
drawer was not to be charged. But plaintiff must look to the paper as a : 
bill of exchange, and charge the parties to it under the law merchant; and 
where the proof showed that it was drawn to enable the cashier to receive 
the proceeds of cotton which was to be shipped in the name of the drawer 
to a drawee in Bostun; that it was not entered upon the books of the bank 
as discounted paper, but kept and counted as cash; that it was so retained 
until the cotton adventure turned out a failure, when it was presented for 
acceptance and protested, plaintif£ can not recover. In such case, in order 
to recover at all, plaintiff must treat the bill as its own property, and not 
that of its cashier, and, as owner, must be charged with the laches of its 
agents and officers. —Id. 

3, Bills and : notes — Judgment against indorser —Costs of not recoverable by 
indorser from maker — Judgment, evidence of — Money paid.— The indorser 
of a promissory note can not recover against the maker the costs of the judg- 
ment recovered against him as indorser. The judgment against the indorser 

_ is not evidence against the maker; and where the indorser has satisfied a 
judgment upon the note against himself, his claim against the maker is upon 
the note itself, and not for money paid. (Fenn v. Dugdale, 31 Mo. 580, 
affirmed.)—Peers v. Kirkham, 146. 

4. Bills and notes — Collector, as such, has no power to indorse and collect 
checks.— Authority given to a collector to receive checks in lieu of cash, in 
payment of bills held for collection, does not confer authority to indorse and 
collect the checks. When he received the checks payable to his principals, 
his duty as collector ceased. His next duty was to account to his employers 
for the proceeds of his collections and turn over the checks to them to be dis- 
posed of as they might judge proper. The indorsement ofthe checks was ndy 
incident of the collection of the accounts.—Graham v. U. 8. Savings Insti- 
tution, 186. 

6. Bills and notes — Presentment — Request to present again —Waiver.— The 
request by the drawer, on maturity of a bill of exchange, to present it again 

for payment, and the promise that it shall be met, cures all informalities as 
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BILLS AND NOTES—( Continued.) 
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to presentment and notice, and either admits or waives them.— Harness v. 
Davies County Savings Association, 357. 

Bills and notes — Funds in hands of drawee, reasonable expectation as to 
— Demand and protest.— Where the drawer of a bill of exchange has failed 
to place funds in, the hands of the drawee to meet it, and has no reasonable 
expectation that it will be met, demand of payment and protest are unneces- 
sary to hold him.—ZId. 

Bills and notes — Presentment — Demand — Funds in hands of drawee — 
Consent to present bill second time, no extinguishment of bill, when.—A., 
living in Davies county, was in the habit of drawing on B. at New York, 
without funds in the hands of the drawee, but notifying C., his correspond- 
ent at St. Louis, who arranged with B. for payment. In the case at bar, he | 
drew on B. without notifying C. as before, and the bill was dishonored. At 
A.’s request the holder again sent the bill forward for collection, and it was 
again protested. After the first protest, C. had deposited funds with B., but 
had withdrawn them prior to the second presentation, and soon after, C. 
failed with the funds in his hands. Suit being brought by the holder against 
A., it was urged that on the first presentment there had been no proper notice 
or demand to hold the drawer, and that an unreasonable time had elapsed 
before the second presentment. Held: 

1. That A., having made no provision for payment in the first instance, 
and hence suffering no prejudice from failure of demand and notice, and 
having no reasonab‘e expectation that the bill would be paid, was liable 
notwithstanding the want of proper notice to and demand upon B., and that 
the failure to present it in a reasonable time afterward was immaterial. 

2. That the consent to send the bill forward did not extinguish the original 
bill. It was neither an extension of the original bill for a consideration nor a 
payment and satisfaction. 

8. That the deposit with B. was no proper provision for the bill, and that 
A. was responsible for the withdrawal of the fund.— Id. 

Bills and notes — Indorsers — Co-sureties.—In order to make successive 
accommodation indorsers co-sureties, there must be an express understanding 
or agreement to that effect between the indorsers.— Stillwell v. How, 589, 


9. Bills and notes—Alteration of, prior to delivery, discharges surety, when.— 


The alteration in the date of a note vitiates it as to'a surety, where the altera- 
tion is made without his consent. And it makes no difference that the altera- 
tion was made by one of the makers prior to the delivery of the note.—Brit- 
ton v. Dierker, 591. 
See Agency, 4. Contracts, 21, HusBanp AND Wire, 14. Morrcaczs 
AND Deeps or Trost, 5. 


BOATS AND VESSELS. 


See INSURANCE, FrrE AND MARINE. 


BONDS. 


See Contracts, 16, 17,18. Damaars, 5. 


BONDS, COUNTY. 


See Manpamvs, 1. 


BOONVILLE, CITY OF. 


1. 





Constitution—City of Boonville—Amendment of act of incorporation, con- 
stitutional.—That part of section 1 of the act approved February 8, 1889 
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BOONVILLE, CITY OF —(Continued.) 


(Sess. Acts 1838-9, p. 294), incorporating the city of Boonville, which related 
* to its boundaries, was amended by the act of 1868 (Sess. Acts 1868, p. 191), 


and everything relating to this subject was re-enacted in the amended law, as 
a substitute for the old one. Held, that the act of 1868 was not invalid as 
being repugnant to section 25, article rv, of the State Constitution, because the 
whole of section 1 of the act of 1839, as amended, was not embodied and 
inserted in the amendment.—Boonville v. Trigg, 288. 


BROKERS, REAL ESTATE. 


See Contracts, 23. 


C 


CERTIORARI. 


See Courts, County, 8. Practice, Crvit — APPEAL. 


CHOSES IN ACTION. 


See AssiGNMENT, 1. 


See Corporations, 4. 


CLAY COUNTY. 





~ See Manpamvs, 1. 
CLERKS OF COURTS. 


See Practice, Crvi — APPEAL, 10. 


COLLECTORS. 


See OFFICERS. 


CONFESSION. 


See Practice, Croat, 15. 


CONSIDERATION. 


Seé Contracts, 9, 10,12. Evimence, 16, 17. 


CONSIGNMENTS. 


See AcEncy, 2. 


CONSTITUTION OF MISSOURI. 


See Boonviniz, Crry or, 1. Exxcrions,1. Pusiic Prirter, 1. 


CONTINUANCE. 


See Pracricr, Crvi. —TRIAzs, 1, 2, 8. 


CONTRACTS. — ; 
1. Guaranty— Whether to be held continuing or otherwise — Construction, 


how determined.—When it is doubtful, from the language contained in it, 
whether a guaranty was for a single dealing or a continuous one, the true 
principle of sound ethics is not to set up a presumption for or against the 
guarantor, but to give the contract the sense in which the person making the 
promise believed the other party to have accepted it, if he in fact did so 
accept it.—Boehne v. Murphy, 57. 


2. Contract — Stamp, omission of — Intent.—Where an order, as originally 


drawn, was without a revenue stamp, and no issue was made at the time of 
the trial in relation to the intent of the omission, an objection to the intro- 
duction of the order was properly overruled. (Whitehill v. Shickle, 43 Mo. 
‘687, affirmed. )—ZJd. 
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CONTRACTS—(Continued.) 

3. Contracts — Latent ambiguity — In contract of doubtful meaning, construe- 
tion of, as shown by continued conduct of parties, should prevail over that 
given by court.—In the use of words of doubtful meaning or application, the 
meaning and application given by the parties who used them should prevail 
over an interpretation that might otherwise be given by the court. In the 
interpretation of contracts of this sort, regard should not be had to loose 
declarations, or equivocal or isolated acts; but the continuous conduct of 
the parties for a series of years concerning the subject-matter of the 
contract, and in fulfillment of its conditions—every act pointing in the 
same direction—is properly admissible in evidence. And the rule embraces 
acts subsequent to the date of the contract, and includes deeds and instru- 
ments under seal.—St. Louis Gaslight Co. v. The-City of St. Louis, 121. 

4. City ordinances, designed for a city at/large, apply to its enlarged bounda- 

ries.—A city ordinance, or a city contract designed for a city at large, operates 

throughout its boundaries, whatever their change.—Id. 

St. Louis Gas Company— Contract for gas—Gas furnished St. Louis in 
extended limits — Estoppel.—In suit by the St. Louis Gaslight Company 
against the city of St. Louis, for amount claimed as due for gas furnished 
defendant in its enlarged boundaries, where it appeared that without dispute, 
and for a long series of years, plaintiff had claimed and exercised, and been 
supported in, the exclusive right of occupying, under a certain contract, the 
new as well as old city limits, held, that it should be estopped from seeking 
to limit its operation for the purposes of the suit.—TId. 

6. Damages —Codtnant against encumbrances — Evidence — Assessment of 
damages.—A corporation having purchased certain lands encumbered with 
leasehold, had them condemned, and the damages to the lessees were assessed 
in court. Action afterward being brought against the vendor on his covenant 
against encumbrances, it appeared that, although not technically a party to 
the record in the proceedings for assessment of damages, he had been duly 
notified, and had ample opportunity to appear and defend his interests. Held, 
that the judgment assessing the damages was properly admissible in evidence. 
—The City of St. Louis vy. Bissell, 157. 

7. Damages — Eminent domain— Covenant against encumbrances, measure 
of damages in action on.— For a breach of the covenant of seizin, the measure 

_ of damages is the consideration given and received. But the damages for the 

breach of a covenant against encumbrances depends upon the value of the 
encumbrance, without reference to the value of the land or the purchase 
money. The covenantee is entitled to recover what he has paid to extinguish 
the encumbrance, if he has paid a reasonable and fair price. (Henderson v. 
Henderson, 13 Mo. 161, affirmed.)—ZId. 

8. Contracts — Purchase by minor child must be shown to be made by child as 
agent of father — Subsequent ratification of itself not sufficient.— A father 
can not be held liable for a purchase made by his minor son, on the sole 
ground of a supposed subsequent. ratification of the purchase and a promise 
to pay the purchase money. The father can be held only on the ground that 
he authorized the purchase, either expressly or by implication. Whether or 
not there was such authority is a matter for the jury, and not for the court. 

The fact of the subsequent ratification and promise is legitimate and per- 

suasive evidence, from which the jury may find that the purchase was made 
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CONTRACTS—( Continued.) 
by the son as the father’s agent, acting under authority either express or 

implied. But the moral obligation pf the father to support his child does 
not make him legally liable to pay his child’s debts. And to charge a father 

‘on his son’s contracts, the same circumstances must be shown as to charge 
an uncle, a brother, or any third person.—Holt v. Baldwin, 265. 

9. Contracts—Subscription—Labor and expense sufficient consideration for.— 
Labor performed and money spent to secure the location of a railroad depot 
are sufficient consideration to support a promise contained in subscription to 
pay money for that object.—Workman v. Campbell, 305. 

10. Contracts—Consideration, legality of—Depot, location of—Railroad com- 
pany.—A contract to pay a given sum of money to one who should present 
& petition or proposition to the directors of a railroad company for the loca- 
tion of the depot on certain land, the money to be paid on location of the 
depot and completion of the road, is not void as against public policy unless 
it appear that sinister, extraneous, or! corrupting influences were brought to 
bear on the company to superinduce the location.—Id.~ 

11. Contract—Part performance—Measure of damages.— Where a . vendor has 
failed wholly to comply with his part of the contract, yet if the vendee has 
received and made use of part of the property purchased, and is benefited by it, 
he must still pay for the property so received and used, the value, not to exceed 
the contract price, if that‘value exceed the damage he has sustained by reason 
of the failure to complete the contract. In such cases the party injured is 
compensated in damages; and when the vendor agrees to,ell and deliver per- 
sonal property at or within a particular time, and fails to perform his contract, 
the measure of damages is the difference between the contract price and the 
market value at the time it should have been delivered.—Koeltz v. Bleckman, 
$20. 

12. Contracts — Sale of lands — Specific performance — Equity.—A., in order 
to befriend B., permitted him to occupy one of his lots, and furnished him 
with lumber to build a small house upon it, with a verbal understanding that 
he would make a title if he received his pay. B. became insolvent, and failed 
to pay. The property was sold under execution and bought in by A., to 
whom the possession was surrendered by B. A. remained in undisputed 
possession afterward. Four years subsequently, on an execution against B., 
his interest in the premises was levied on and sold; and C. being the pur- 
chaser, brought his bill for specific performance against A. Held, that: C. 
had no claim to the property,.even though the first execution sale were 
invalid.—Burke v. Seeley, 334. 

18. Specific performance, bills for.— Bills for specific performance appeal to 
the conscience and discretion of the court.—Id. 

14, Contracts — Judgment—Agreement to purchase—Release of judgment lien, 
effect of — Separation of judgment into parts.—In a suit on a written agree- 
ment to pay a certain sum for an assigned judgment, where there was no 
allegation of fraud, and the case was made to turn simply upon the existence 
or non-existence of a consideration for defendant’s promise, Aeld, that the 
judgment being a valid and binding one, its transfer was a sufficient consid- 
eration for the agreement, although it appeared that prior to the transfer the 

‘ assignor had released the lien of the judgment on certain real estate. And 
the fact that the agreement embodied an arrangement that defendant was to 
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CONTRACTS—( Continued.) \ 
pay a certain proportion and other assignees the remainder, would not consti- 
tute an assignment of the judgment in parts.—State National Bank of St. 
Joseph v. Walser, 348. 

15. Contracts, executory, of married women, not absolutely void.—The execu- 
tory contracts of a married woman are not absolutely void. They are valid 
in equity when made on the credit or for the benefit of her separate estate. — 
Bruner v. Wheaton, 363. 

16. Contracts — Proposal, acceptance of, constitutes a binding contract, when. 
—In order that an acceptance of a proposition may be operative it must be 
unequivocal, unconditional, and without variance of any sort ‘between it and 
the proposal, and it must be communicated to the other party without unrea- 
sonable delay. 

An absolute acceptance ofa proposal, coupled with any qualification or 
condition, will not be regarded as a complete contract, because there at no 
time exists the requisite mutual assent to the same thing in the same sense.— 
Id. 

17. Contracts, interpretation.—In the interpretation of contracts it is a just prin- 
ciple of construction, both morally and legally, that the promisor is bound 
according to the sense in which he apprehended that the promisee received 
the proposition. 

In construing a contract for the sale of land, in the absence of special words 
or circumstances indicating a different intent, a stipulation “for immediate 
payment” or ‘* payment down” will be held to mean payment at the time 
the deed is made out and executed. —Id. 

18. Bonds— Person named in body.of,'not signing — Effect as to release of 
signers.— Those signing a bond will be bound by it, notwithstanding the fact 
that another person named in the instrument had failed to sign it, unless it 
appear that at the time of its execution it was agreed that it should not be 
delivered as their deed until all had executed it.—State ex rel. Moore v. San- 
dusky, 377. 

19. Bonds — Penalty — Damages greater than, not recoverable.— The general 
principle is that in actions upon penal bonds with collateral conditions, the 
plaintiff can never recover more in the shape of damages than the penalty, 
even where the damages exceed the amount of the penalty; nor in such case 
can interest be recovered even on the penalty, after happening of the breach, 
if the penalty be not then paid. But under the statute (Wagn. Stat. 240, 
@ 8) he may in addition have costs which accrued in prosecution of his suit 
on the bond.—Id. e 

20. Bonds, penal — Sureties, liabilities of can not be extended by implication. 
— The liability of a surety on a bond can not be extended by implication 
beyond the terms of his contract.. To the extent and in the manner and under 
the circumstances pointed out in his obligation, he is bound, and no further. 
—Id. 

21. Contracts — Private sale by sheriff, under order of County Court, invalid, 
and may be disproved by parol evidence.— A sale of land by the sheriff, under 
order of a County Court, at private sale, is invalid; and it is immaterial that 
the order did not require a public sale. The sheriff is imperatively con- 
trolled by the requirements of the statute (Wagn. Stat. 867, 2 8). 

And when, in suit against a county for specific performance of the contract 
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CONTRACTS—( Continued.) 
of sale, it appeared from the certificate of sale by the sheriff that the land 
was sold at public auction, the county is not conclusively bound by the said 
recitals, but may show by evidence that in fact such sale was‘h private one, 
—Hutchinson v. Cassidy, 431. 

22. Contracts — Lex fori governs questions affecting the remedy.—The lex fori 

decides all questions which pertain to the remedy only, and not to the con- 
‘tract.—Carson v. Hunter, 467. : 

23. Bills and notes — Proclamation of August, 1861— Note given for slaves 
taken to States im insurrection, without consideration.— A note given for the 
purchase of negroes taken into the States in insurrection, without special 
license, during the late war, and after the proclamation of the President, of 
August 16, 1861, had no legal consideration and could not be collected.—Jd, 

24. Ejectment — Sub-letting—Rescission—Rents and profits, testimony as to.— 
Under an agreement between A. and B. for the sale of certain premises then 
in litigation, the deed was not to be required till the title was quieted, Dut B. 
was to have immediate possession, with full power to act in all things as if 
he had the absolute conveyance, taking to his own use the rents, issucs, and 

profits. B. went into possession and sub-let to C. In ejectment by A. against 
C., held, that an application of A. for rescission of the contract by mutual 
consent was not a rescission, nor did it imply any breach or abandonment of 
the contract on the part of B.; and that, while his rights in the premises con- 
tinued under the agreement, rents were properly paid to him by C., and could 
not be again recovered from C., and that testimony showing payment of 
money for rents and repairs by C. during that time was proper.—Picot v. 
Douglass, 497. 

25. Contract — Agency—Real estate broker —Variance — What will not vitiate 
a contract.— A real estate broker having contracted with the owner of a farm 
to sell it at a specified commission, proceeded to advertise, etc., and procured 
a buyer and brought him to the farm. But the latter objecting to the quan- 
tity of land offered, the owner agreed to reserve a portion and sell him only 
the remainder, whereupon the parties repaired to the office of the broker, who 
drew up the papers, and did other things in aid of the vendor, and the sale 

- was consummated, In all things connected with the sale the broker fulfilled 
his contract, so far as permitted by the owner. Held, that the sale, being 
of a part instead of the whole farm, under that state of facts, was not such 
a variance with the written contract as to prevent the broker from recovering 
the full amount of. the commission upon the land actually sold. The change 
in the terms of sale, in the particular mentioned, became a part of the original 
contract, and could be enforced as such.— Woods v. Stephens, 555. 

See Brits anp Notrres. Conveyances. Evipencr, 17. -Huspanp AND 
Wire, 5, 10, 13 14. Insurance, Free AND Marins. ReEvENvE, 4. 
Surety, 3. 

CONVEYANCES. 

1. Husband and wife—What words necessary to create an estate in the wife 
-—No special or technical words are required to create in the wife a separate ° 
estate; but any provision that negatives or excludes the marital rights of the 
husband, while giving the property to the use of the wife, should be held to 
create in her a separate estate. Though the words ‘separate use” or ‘‘ sole 
use” are usually employed, yet if the same intention is clearly expressed by 
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CONVEYANCES—( Continued.) 


other terms or promises of the instrument, such words are not necessary.— 
Boal, Adm’r of Dugan, v. Morgner, 48. ’ 

Conveyances — Married women — Acknowledgments — Justice of the peace 
act, 1855.—Under the act of 1855 (R. C. 1855, p. 363, 337) a justice of the 
peace had authority to take the acknowledgment of a married woman toa 
deed conveying her own real estate. (West v. Best, 28 Mo. 551, overruled.) 
—Mitchell v. Peoples, 203. ; 


8. Conveyances — Recorded deed by heirs will give title as against unrecordea 


deed of deceased granior.—The heirs of a grantor in an unrecorded deed of 
land, on his death become the apparent owners of the legal title, and a duly 
recorded conveyance by them of the same estate to an innocent purchaser 
will carry the title as against the first grantee, in like manner as if made by 
the ancestor.—Youngblood, Adm’r of Tuley, v. Vagtine, Adm’r of Wright, 
2389. 


4, Ejectment — Executions — Sheriff’s amendment of return allowed, when.— 


The return upon an execution omitted to describe the real estate sold, but the 
sheriff’s deed conveying the land described it minutely. In ejectment brought 
many years afterward against the original defendants in execution, Aeld, that 
the sheriff not being dependent on bis memory, but being furnished by the 
deed with the means of accurately supplying the defects, might amend his 
return so as to make it show what lands were sold and who was the purchaser. 
And this he might do although out of office; but semble, that the case would 
be otherwise where the rights of innocent purchasers might be affected. The 
suit being instituted long after the date of the return, the court properly 
refused to permit defendants to examine the sheriff as to his personal recollec- 
tion of the facts of his return. 

There is no limitation of time within which amendments of this class must 
be made, although after the lapse of years the court should grant applications 
with great caution; and the granting of them rests in the sound discretion of 
the court, and not as a matter of right. To be entitled to amend, the party 
should show the fact of a mistake beyond a reasonable doubt.—Scruggs v. 
Scruggs, 272. 


5. Conveyances — Alterations in by grantee do not invalidate title. —An altera- 


tion in a conveyance after delivery does not operate to reconvey the title to 
the original grantor. The title passes by the deed, and its continued exist- 
ence or integrity is not essential thereto, although a fraudulent and material 
change may disable the holder from bringing an action upon its covenant.— 
Woods v. Hilderbrand, 284. 


6. Conveyances—Improper acknowledgment—Actual and constructive notice,— 


~ 








Where a recorded instrument shows upon its face that the acknowledgment was 
taken by a party in interest, it is improperly recorded, and is no constructive 
notice; but when it is fair upon its face, it is the duty of the register to receive 
and record it, and its record operates as.notice notwithstanding that there may 
be some hidden defect. Yet a conveyance, though improperly acknowledged, 
is good as between the parties or those purchasing with actual notice.—Ste- 
vens ¥. Hampton, 404. 


7. Bills and notes — Misdescription, what does not amount to.— The fact that 


a deed of trust purported to be given to secure a promissory note due the 
beneficiary, whereas in truth it was given to indemnify him as surety upon a 








CONVEYANCES — ( Continued.) 

“note toa third person, does not amount to such a misdescription as should 
affect the validity of the deed.—Id. 

8. Deed properly recorded imparts notice, although not indexed. —A deed 
properly filed and copied of the record, is recorded within the meaning of the 
law (BR. C. 1855, p. 1814, 33 18, 14; Wagn. Stat. 1141, 23 12, 13), and imparts 
‘notice to subsequent purchasers, notwithstanding the failure of the officer to 
index it. The index is no part of the record. 

The recorder is liable to the party aggrieved for double the amount of 
damages sustained by reason of the failure of the officer to index the deed. 
But semble, that it must appear that his damage arose from such neglect of 
the recorder, not from other causes, such as, ¢. g., his own reliance upon 
false outside representations as to title without an examination of the index, 
or from his mistakeg reliance upon the covenants of his grantor, indepen- 
dent of the matter of notice.—Bishop v. Schneider, 472. 

9. Deed improperly acknowledged imparts no notice.— Where it is provided by 
the statute that, in order to the registration of a conveyance, it shall be 
acknowledged before some officer, and a certificate thereof entered upon the 
deed, if the same be recorded without the prescribed acknowledgment, the 
recording will not be constructive notice to any one.—Id. . 
10. Justice of the peace in one county can not certify acknowledgment of deed 
conveying land in another county.—A justice of the peace in one county has 
no authority to take and certify the acknowledgment of an instrument con- 
veying lands in another county. (R. C. 1855, p. 358, 3 17, p. 365, 23 40-1; 
Wagn. Stat. 274, 39, p. 277, 23 24-5.) Such an acknowledgment is a nullity, 
and the deed, although recorded, imparts no notice.—TId. 

11. Conveyances — Defective acknowledgments — Act of 1855 touching, does not 
cure subjective acknowledgments.— The statute concerning evidence (R. C. 
1855, p. 731, 3 46; Wagn. Stat. 595, 3 85), providing that conveyances made 
theretofore, and unacknowledged, or defectively acknowledged, should impart 
notice, was intended to apply exclusively and solely to conveyances made 
prior to the taking effect of the code of 1855. That statute derives no addi- 
tional force or power from being found in the statutes of 1865. Its republi- 
‘ cation must be construed as a continuation of the old kaw, and not as a new 
enactment. (Wagn. Stat. 897, 35.) Hence, when a defectively acknowledged 
mortgage was made after the adoption of the Revised Code of 1855, it does 
not come within the saving clause of that enactment, and imparted no notice. 
—Id.. 

12. Conveyances — Defective acknowledgments can only be taken advantage of 
by a purchaser for value.—A defective acknowledgment can only be taken 
advantage of by a purchaser for a valuable consideration. In all cases the 
purchaser must show that he paid the purchase money before he is entitled 
to relief on account of not having any notice.—Jd, 

13. Conveyances — Act December 12, 1855 — Defective acknowledgments subse- 
quent to, impart notice.—A private deed, although defectively acknowledged, 
or even not acknowledged at all, is good between the parties and against sub- 
sequent purchasers with notice; and under our statute (Wagn. Stat. 595, 22 35, 
86 ), the record of such a deed prior to December 12, 1855, would impart con- 
structive notice. (Stevens v. Hampton, ante, p. 404; Bishop v. Schneider, 
ante, p, 472.) But a sheriff’s deed under an execution sale, if defectively 
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CONVEYANCES—( Continued.) 
acknowledged, conveys no title. The property is Hera against his will. 
“The conveyance is not his act, but that of the law, and the law must be 

strictly complied with. 

And such deeds are not validated by sections 35 and 86, supra. The sole 
object of these sections was to cure defective acknowledgments of convey- 
ances in themselves good. And they can not apply to a sheriff’s deed, for the 
reason that a legal acknowledgment is essential to the validity of the deed, 
itself.—Ryan v. Carr, 483, 

See Contracts, 6,7. Equity, 10. FraupuLtent Convreyances. Hvus- 

BAND AND WIFE, 11,16. Lanps anp Lanp Trrizs, 4, Sates. 

CORPORATIONS. 
1. Corporations — Transfer of stock — Action at law, and not mandamus, the 
proper remedy.— Where a corporation improperly refuses to transfer stock on 
its books, the party injured has an ample remedy by an action at law for the 
market value of the stocks, and mandamus to compel such transfer will not 
lie.—State ex rel. Bornefeld v. Rombauer, 155. 
2. Insurance company — Judgment against, prima facie evidence of its corpo- 
rate existence.— For the purpose of a motion against the stockholders of an 
insurance company, a judgment against the company is prima facie evidence 
of its corporate existence at the time the judgment was rendered. If the stock- 
holder would resist his liability as such on the ground of irregularities in the 
organization of the company, or on the ground of deficiencies therein, he 
should point them out and make some proof of them.—Schaeffer v. Mis- 
souri Home Ins. Co., 248. 
3. Insurance company — Subscription makes subscriber stockholder, though 
he fails to meet subsequent calls— Subscription fraudulently obtained, not 
necessarily void.— The subscription for shares of stock in an insurance com- 
pany made the subscriber a stockholder of the company, although he failed 
to mect the subsequent culls thereon; and it made no difference that certifi- 
cates of stock were not in fact issued. And a subscription for stock fraudu- 
lently and collusively obtained is not necessarily void. Notwithstanding the 
fraud or collusion, the law will hold the parties bound by their subscriptions, 
and under obligations to comply with all the terms and responsibilities im- 
posed upon them thereby.—Id. 
4. Towns and cities—Unincorporated towns—School districts.—Under section 
1, article 11, of the act relating to schools (Wagn. Stat. 1262) an unincorpora- 
ted town is not legally organized as a school district, and subsequent legisla- 
tion, explanatory of the meaning of that section, can not retroact so as to alter 
the previous rights of parties under this law.—McManning v. Farrar, 876. 

See Damaaes, 6. Ratroaps,1. St. Louis, Crry or. 
COUNTER-CLAIM. 
See SET-oFF. 
COUNTY SEATS. 
1. County, seat — Seat of justice must be within the limit originally selected.— 
The seat of justice in a county is the place originally selected.in pursuance 
of law, and can not be subsequently removed toa site within the extended 
town limits. An addition to a county seat is not the established seat of 
justice within the purview of the statute. 
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COUNTY SEATS—(Continued.) 


Did such power of removal exist, the exercise of it by the County Court 
‘would be discretionary and its action final.—State ex rel. Norman v. Smith, 60. 


COURTS, COUNTY. 

1, Administration— Will annexed, public administrator with, ordered to sell 
under will, can not be compelled to give deed by County Court.—A public 
administrator, with the will annexed, was directed, under the will, to sell the 
real estate of the testator for a specified object not connected with the 
administration. Suit being brought in the County Court to compel him to 
execute a deed for the land to the purchaser, Aeld as follows: 1st. County 

¢ Courts exercising probate functions, although a branch of the State judiciary, 

have only such power and jurisdiction as are conferred on them by the statute. 

: 2d. The act investing them with probate jurisdiction (1 Wagn. Stat. 440, 

. 27) does not clothe them with jurisdiction of such a proceeding. Where 

' the authority of the administrator to sell is derived from the statute, he acts 
in obedience to the orders of the court, and is subject to its control, and the 
court possesses full supervisory power ‘and jurisdiction in all matters touch- 
ing the premises, as in compelling him to make a deed to the purchaser; but 
where a specific power to sell is conferred by will, and does not exist in con- 
sequence of any statute, the rule is otherwise, and the County Court can not 
entertain jurisdiction. The fact that the statute designates the administrator 
as the proper person to execute the power of sale, does not give it jurisdiction 
over the subject-matter. In the case cited relief should.be sought in a court 
of chancery, and not in the County Court.—Coil v. Pitman’s Adm’r, 51. — 

2. Jurisdiction not given County Court by implication.—Where the statute has 
not clearly devolved jurisdiction on the County Court, it can not be given by 
implication.—Id. 

3. Certiorari— Entry of allowance or rejection of claim by County Court 
not reviewable on certiorari.— The auditing of a demand against the county 
by a County Court is not a judicial proceeding, and the entry of its allow- 
ance or rejection is not a judgment; and, not being a judgment, can not be 
reviewed in an appellate court on certiorari. If a specific claim be rejected, 
the eounty may be sued upon it, and its rejection is no res adjudicata.—Phelps 
County v. Bishop, 68, 


4, County Court should not allow claims not warranted by law.— County 
Courts have no right to allow claims not warranted by law.—Id. 


5. Wills-— County Courts— No direct appeal from in matters of probate.— 

A County Court, where there is no Probate Court, under section 7, chapter 

137, Gen. Stat. 1865, has exclusive jurisdiction of all questions relative ‘to 

the admission of wills to probate, and from its decision therein there is no - 

direct appeal. Subdivision 2, section 2, chapter 186, Gen. Stat. 1865, can not 

be applied to County Courts as courts of probate, in the absence of express 

provision elsewhere in the statute touching such appeals. The appellate 

jurisdiction of the Circuit Court in matters of probate has been uniformly 

referred to the provisions of the statute as now embraced in section 1, chapter 

127, Gen. Stat. 1865; and the closing paragraph of that section, providing 

for appeal “in all other cases * * under this law,” construed in connec- 

, tion with section 1, chapter 2, p. 174, R. C. 1855, does not embrace the subject 
of wills or their probate.—Kenrick v. Cole, 85. 
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COURTS, COUNTY—( Continued.) 

6. Wills — County Court — Orders of, toushing wills, not specifying who shail 
receive property devised — Effect of.— An order of a County Court touching 

a probate estate, which does not specify who individually are to receive the 

‘ property devised, but simply announces that the property shall go to the next 
of kin, is not an order of distribution or apportionment within the meaning 
of the third subdivision of section 1, chapter 127, Gen. Stat. 1865.—Id. 

7. County Courts — Powers — County warrants — Absconding treasurer.— 
Although a County Court is endowed with large discretion in the manage- 
ment of its affairs, it has no authority to order the issue of a county warrant 
for amounts of money expended by the sureties of a defaulting and absconding 
county treasurer in. bringing him back, even though they obtained from him 
a large proportion of the amount in arrears, where it further appears that the 
sureties were amply good for the deficit, and that there was no reasoft to sup- 
pose that he took with him any ofthe property of the county in specie. Such 
action of the court would not be in behalf of the county, but of the signers of 
the bond alone. And it would not affect their claim, that one of the judges 
had advised the step and assured them of his influence with the remaining 
judge to secure the issue of the warrant. Such a case would not be one of the 
injudicious exercise of a given power, but a naked assumption of power, in no 
wise granted, which it would be the duty of courts to check.—Hooper v. Ely, 
505. 

See County Sgarts, 1. 
COURTS, DISTRICT. 
Szx Practice, Crvitc—AppPEats, 10. 

COURT, ST. LOUIS CIRCUIT. 

See Practice, Crvic—APPEALs, 2—TRIALS, 2. 

COVENANTS. 

See Contracts, 6, 7. 

CRIMES AND PUNISHMENTS. 

1. Crimes and punishments — Horse-race not gambling device.— A horse-race 
is not a gambling device within the meaning of the act concerning crimes and 
punishments (Wagn. Stat. 502, 33.17, 18). (State v. Hayden, 81 Mo. 36, 
affirmed. )—State v. Lemon, 875. 

See Practice, CRIMINAL. 

CRIMINAL LAW. : 

See CRIMES AND PUNISHMENTS—PRACTICE, CRIMINAL. 

OROPS. 

See LANDLORD AND TENANT, 1. REPLEVEN, 1. 
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DAMAGES. 

1. Damages — Covenant against encumbrances — Evidence — Assessment of 
damages.— A corporation having purchased certain lands encumbered with 
leasehold, had them condemned, and the damages to the lessees were assessed 
in court. Action afterward being brought against the vendor on his covenant 
against encumbrances, it appeared that, although not technically a party to 
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DAMAGES—(Continued.) __ 
the record in the proceedings. for assessment of damages, he had been duly 
,motified, and had: ample,opportunity to appear and defend his interests. Held, 
. that the judgment assessing the daraages was properly admissible in evidence. 
The City of St. Louis v, Bissell, 157. 
ce Damages — Eminent domain — Covenant against encumbrances, measure 
"of damages in action on.—For a breach of the covenant of seizin, the measure 
.of damages is the consideration given and received. But the damages for the 
breach of a covenant against encumbrances depends upon the value of the 
encumbrance, without reference to the value of the land or the purchase 
money. The covenantee is entitled to recover what he has paid to extinguish 
the encumbrance, if he has paid a reasonable and fair price. (Henderson v. 
_ Henderson, 13 Mo. 161, affirmed.)—ZJd. 
3... Corporations—Railroad— Negligence—Machinery, failure to adopt proper— 
Employees responsible for. consequences.— Where injuries to servants or 
» workmen happen through the negligence, misfeasance, or.misconduct of a 
» fellow-servant, no action therefor can be maintained against the master uniess 
«the fellow-servant is not possessed of ordinary skill and capacity in the busi- 
ness intrusted to him, and unless his employment is attributable to the want 
of ordinary care on the part of the master. But where such injuries are owing 
to-improper or defective machinery or appliances used in the prosecution of 
the work —the condition of which, by reasonable and ordinary care and pru- 
dence, the master might know—and not to the lack of care and prudence in 
the employees, the rule is otherwise, and the master would be liable. The 
legal implication is that the employer will adopt suitable instruments and 
means with which to carry on his business. If he fails to do so, he is guilty 
of a breach of duty under his contract, for the consequences of which, ‘in 
justice and sound reason, he ought to be responsible. — Gibson v. Pacific 
R.R. Co., 163. 
. Contract — Part performance—Measure of damages.—W here a vendor has 
failed wholly to comply with his part of the contract, yet if the vendee has 
~neceived and made use of part of the property purchased, and is benefited by ~ 
it, he must: still pay for the property so received and used, the value, not to 
.@xceed the contract price, if that value exceed the damage he has sustained 
by reason of the failure to complete the contract. In such cases the party 
injured is compensated in damages; and when the vendor agrees to sell and 
deliyer personal property within a particular time, and fails to perform his 
contract, the measure of damages is the difference between the contract price 
and the market value at the time it should have been delivered.—Koeltz v. 
Bleckman, 820. 
5. Bonds — Penalty— Dinkapie greater than, not recoverable.—The general 
principle is that in actions upon penal bonds with collateral conditions, the 
plaintiff can never recover more in the shape of damages than the penalty, 
even where the damages exceed the amount of the penalty; nor in such case 
ean interest be recovered even on the penalty, after happening of the breach, 
if the penalty be not then-paid. But under the statute (Wagn. Stat. 240, 
¢ 8) he may in addition have costs which accrued in prosecution of his suit on 
the bond.—State ex rel. Moore v. Sandusky, 377. 
6. Corporations — Railroad companies — Negligence, what prima facie case 
of.—The fact that the fire which caused the damage sued for was set by a 
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DAMAGES—( Continued.) 


railroad engine would be prima facie evidence of negligence by those who 
ran it, or who provided the engine with its contrivances, and would throw the" 
burden of exonerating them upon the company.—Bedford v. Hann. and St. 
Jo. R.R. Co., 456. 

See Banks AND BankinG, 8. Conveyrances, 5. Excavations, 1. Prac- 


tick, SuPREME Court, 6. RAILROADS, 1. < 


DEMAND. 


See Brits anp Notes. 


DEPOSITIONS. 


See EvipENcE. 


DOWER. 


1. 











to 
. 


Dower — Mortgage — Relinquishment of dower in payment of mortgage by 
assignee before foreclosure, out of money of husband — Wife's claim for 
dower.—Where the grantee of land gives a mortgage to secure payment of 
the purchase money, his wife relinquishing her dower therein; and afterward 
the husband’s assignee, during his lifetime, sells his property, including the 
land encumbered, and, with the money derived from the sales, pays off the 
encumbrance before foreclosure of the mortgage, the wife will not be barred 
of her dower in the estate. 

The general principle is that where the husband dies leaving encumbered 
real estate, the widow takes her interest therein, if at all, charged with the 
encumbrance ; and if any one interested in the estate—as heir or purchaser— 
discharges or redeems the encumbrance, he thereby acquires an equitable lien 
on the estate which he may hold against the widow till she contributes her 
proportion of the charge, according to the value of her interest. But the 
principle can not apply to the case supposed, for there payment would be in 
effect payment by the husband, and would operate as a complete annihilation 
and extinguishment of the encumbrance; and it is immaterial that in such 
case the purchase money may have gone toward payment of the encumbrance. 
—Atkinson v. Stewart, 510. 

Dower — Mortgage, payment of by purchaser of equity of redemption— 
Effect regarding claim for dower.—Although there may be some cases where 
the purchaser of an equity of redemption, by paying the mortgage debt and 
taking an assignment of the mortgage, can protect himself against.a demand 
for dower.by the widow of the mortgagor—she having relinquished her dower 
in the deed —so that she will only be allowed to come in by proceeding in 
equity, and contributing her proportionate share toward the extinguishment 
of the legal charge; yet where the purchaser, without taking an assignment, 
and without any attempt to keep the mortgage alive, pays off the encum- 
brance absolutely and unqualifiedly, and no mistake was alleged or pretended 
in the cancellation or entry of satisfaction, it would be effectually dead, and 
the widow’s relinquishment of dower being destroyed with it, her right of 
dower would remain in full force. The doctrine of subrogation can not apply 
to such cases; and it makes no difference that the purchaser was advised and 
supposed that a discharge of the mortgage would be equally beneficial to him 
as an assignment.—Atkinson v. Angert, 515. 


DURESS. 


See Practice, Crminat, 15. ~ 
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EJECTMENT. E. 
See Lanps AnD Lanp Tirizs, 6. Morrgages anpD Dzeps or Trust, 4. 
ELECTIONS. . 


e: Elections — Section 18 of act of 1868, touching registration, constitutional. 
—Section 18 of the act touching registration of voters (Sess. Acts 1868, p. 
136) is not in conflict with the State constitution in any of the following 
particulars : 

1. Its subject-matter is sufficiently pointed out and expressed in the title 
of the act, under section 82, article rv, of the constitution. 

2. Its requirement of a supplemental registration to meet the exigency of 
@ special election, is not at variance with the uniformity of registration required 
by section 4, article 1, of the constitution. 

8. It is not in conflict with said section 4, article 1, as making such special 

‘registration evidence of the right to vote. 

4. It is not unconstitutional on the ground that the neglect of duty on the 
part of the board of registration might practically wotk a disfranchisement 
of voters registered at the regular biennial registration. 

5. It is not in conflict with section 4, article 1, because it allows said board 

_ up to five, instead of ten days before the election within which to complete 
the books of registration, unless the “completion of the books” be held to 
authorize a continued registration of votes down to within five days of the 

- election, and unless it appear that persons cast their votes within the ten days. 
Even if the act expressly authorized the continuance of the registration to 
within five days, that would not vitiate the whole enactment, but — that 
particular part of it.—Ensworth v. Albin, 450. 

2. Elections —Votes for candidates who have not filed the candidates’ oath.— 
Votes cast for a candidate who has neglected to take and file the oath of loy- 
“alty prescribed by the constitution, are nugatory. The constitution distinctly 
prohibits their being cast up or treated as votes all.—State ex rel. Kempf v. 
Boal, 528. 

EQUITY. 

1, Equity—Chancery proceedings by attaching creditor, to set aside sale 

_ under judgment and execution — Not necessary always to exhaust legal rem- 
edies prior thereto.— Generally speaking, a mere creditor (and he may be an 

_, attachment creditor who has not obtained a judgment) can not ask the inter- 
position of a court of equity to set aside an execution sale of land under 
another judgment against the same person. He must first exhaust his legal 
remedies, and this is usually done by obtaining judgment and execution, with 

_ return of nulla bona. But where it is shown that the judgment debtor is 
insolvent, and that the issue of an execution would be of no practical utility, 

: .., its issue may be dispensed with, and the attaching creditor may resort directly 

e, _., ‘tochancery for his remedy against such judgment creditor, without such prior 

proceedings.——-Turner v. Adams, 95. 

2. Sheriff’s sale— Imposture at, title under worthless.— The title of a pur 

chaser at a sheriff’s sale, who practices any deceit or imposture, or who is 

guilty of any trick or device, the object of which is to get the property at an 
under-value, is void and utterly worthless.—Id. 
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EQUITY—( Continued. ) 

8. Equity — Husband and wife — Contracts between, when valid.—A contract 
between husband and wife will be held good in equity, as a general rule, when 
it would be valid and binding at law if made with trustees of the wife for her 
benefit. And in equity, the intervention of trustees is not an indispensable 
prerequisite to the validity of the contract.—Tennison v. Tennison, 77. 

4, Husband and wife — Equity — Property acquired by husband to be used for 
benefit of wife— Husband will be treated as trustee.—Where a husband 
received funds, not for the purpose of appropriating them to his own use, but 
expressly and by positive agreement for the benefit of his wife, and to be 
appropriated to her sole and separate use, and afterward made the contem- 
plated purchase in his own name, equity will treat him as holding the title as 
trustee for his wife.—Id. 

5. Married women — Separate estate of, subjected to payment of their separate 
debts.— A femme sole may acquire by purchase as well as by gift a separate 
estate, and that, too, through a deed directly to herself, without the interven- 
tion of trustees; and such separate estate will be protected in equity against 
the marital rights of an after-taken husband who shall acquiesce in the 
arrangement and allow his wife to manage and control the property as her 
own, notwithstanding such marriage. Equity will also subject such estate to 

~ the payment of her debts and obligations. "Where she joins in the execution 
of a note, it will be inferred, prima facie, that she intended thereby to charge 
her separate estate. Equity will protect the separate interests of a married 
woman against the claims of her husband and his creditors, but will subject 
such property to the payment of her own debts. —Schafroth, Adm’r, v. Ambs, 
114, 

6. Married women— Separate estate of, charged by direct proceedings in chan- 
cery.— Where a married woman joins her husband in the execution of a note, 
the first and only method of charging her separate estate for the debt is a 
resort to chancery. The jurisdiction of chancery in such a case is in no way 
dependent upon antecedent legal proceedings against her husband, or those 
of any kind whatever.—Id. Pe 

7. Contracts—Sale of lands —Specific performance — Equity.—A., in order 
to befriend B., permitted him to occupy one of his lots, and furnished him 
with lumber to build a small house upon it, with a verbal understanding that 
he would make a title if he received his pay. B. became insolvent, and failed 
to pay. The property was sold under execution and bought in by A., to 
whom the possession was surrendered by B. A. remained in undisputed 
possession afterward. Four years subsequently, on an execution against B., 
his interest in the premises was levied on and sold; and C. being the pur- 
chaser, brought his bill for specific performance against A. Held, that C. 
had no claim to the property, even though the first execution sale were 
invalid.—Burke v. Seeley, 334. 

8. Specific performance, bills for.— Bills for specific performance appeal to 
the conscience and discretion of the court.—Id. 

9. Equity — Purchase by trustee with money of cestui que trust — Action to 
divest title— Parol proof.— A trust will ordinarily result in favor of one 
whose money is used by another in the purchase of land, where the convey- 
ance is taken to himself instead of the person who furnished the money, and 

the facts which create the trust may be proved by parol; but such evidence 
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EQUITY—( Continued.) 
must be clear and unequivocal, and not merely preponderating. There 
should be no room for reasonable doubt as to the facts relied upon.— Johnson 
v. Quarles, 423. 

10. Equity — Husband and wife—Voluntary assignment by an insolvent, of 
demands due himself, to his wife.—Where a husband causes certain promis- 
sory notes, the consideration of which moved from himself alone, to be made 
payable to the order of his wife, the act will be regarded as a voluntary assign- 
ment or transfer of the claim to her without consideration; and if the husband 
is then insolvent, and such conveyance was made with intent to hinder, delay, 
and defraud creditors, it would be, for that reason, utterly void as to them. — 
Reppy v. Reppy, 571. 

ll. Equity — Offset —Set-off or counter-claim.— In regard to a set-off or coun- 
ter-claim, equity usually follows the law, but not always. When an insolvent 
plaintiff is suing, equity will take jurisdiction of unliquidated claims, and 
allow offsets which would not be allowed in law. Buta demand can not be 
set off any more in equity than in law, unless it existed against the plaintiff, in 
favor of the defendant, at the time of the commencement of the suit, and had 
then become due. —ZJd. 

' See Huspanp anp Wirr, 5, 6. Insuncrion. Lanps anp Lanp TITLES, 
7. Morteaces anD Degps or Trust,1. PartnersHiP. REVENUE, 6. 
SALEs, 1. e 

ESTOPPEL. 

1. Estoppel in pais—Admissions—Directions.—One is estopped from denying 
the right of another to do an act which was dene under his direction, where an 
injury would result to the other from allowing the right to be disproved. 
There is no difference between estoppel by admission and direction, only that 
in the latter case the injustice of holding the party doing an act responsible to 
the person whose directions are followed, is even more apparent than in the 
former.—Bunce, Adm’r of Beck, v. Beck, Ex’r of Beck, 327. 


EVIDENCE. 

1. Evidence — Draft —-Testimony*of bank cashier — Res gestcee.— Where a 
draft sued on was held in bank b, the cashier contrary to the usual mode of 
dealing with such paper, it is perfectly legitimate, as a part of the res geste, 
to give the declarations of the cashier concerning the paper, its object and 
character, and the relation of the drawer to him and the bank, so far as it 
throws light on the paper, while it was being so held.—National Bank of the 
Metropolis v. Williams, 17. 

2. Contracts—Latent ambiguity—In contract of doubtful meaning, construc- 
tion of, as shown by continued conduct of parties, should prevail over that 
given by court.—In the use of words of doubtful meaning or application, the 
meaning and application given by the parties who used them should prevail 
over an interpretation that might otherwise be given by the court. In the 
interpretation of contracts of this sort, regard should not be had to loose 
declarations, or equivocal or isolated acts; but the continuous conduct of the 
parties for a series of years concerning the subject-matter of the contract, 
and in fulfillment of its conditions—every act pointing in the same direction 
—is properly admissible in-evidence. And the rule embraces acts subse- 
quent to the date of the contract, and includes deeds and instruments under 

seal.—St. Louis Gaslight Co. v. The City of St. Louis, 121. 
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EVIDENCE—( Continued. ) 

3. Judgments of sister States conclusive evidence of what.— Judgments ren- 
dered in other States are not treated as foreign; and though they are not so 
far domestic that they can be enforced without a new judgment, they are 
conclusive of everything except jurisdiction over the parties or the subject- 
matter; and where the service on defendant was good according to the 
laws of the State where the judgment was obtained, the court of that State 
would obtain jurisdiction of defendant’s person, and the judgment would be 
at least prima facie evidence of the indebtedness sued on.—Barney v. White, 
187. 

4. Evidence— Depositions — Objections to form of testimony must be made, 
when.—Under the rules of the St. Louis Circuit Court, objections to the form 

: of questions propounded to witnesses in the taking of depositions must be 
taken on the examination, or they will be treated as waived. The statute 
relating to depositions (Wagn. Stat. 528, 3.80) does not affect the rule. The 
‘competency and relevancy” therein referred to point to the substance of 
the testimony sought to be elicited, and not to the mere form of the question. 
—Fox v. Webster, 181. 

5. Witnesses — Impeachment — Time, place, and circumstance.— All that is 
necessary to contradict a witness, by showing that at some other time he has 
said something inconsistent with his present evidence, is to ask him questions 
as to the time, place, and person involved in the supposed contradiction. 
The rule is simply for the protection of the witness, to give him an opportu- 
nity to recollect the facts and correct the statements when immediately 
brought to his mind. And the evidence touching the conversation ought 
not to be excluded solely on the ground that it took place after the institution 
of the suit.—Spaunhorst v. Link, 197. 

6. Practice, criminal — Sanity — Evidence —Testimony of experts, when im- 
proper.— In a murder trial, counsel for défendant put to a medical expert the 
following question: ‘‘ When the defendant has been undeniably subject to fits 
of epilepsy, should he not have the benefit of every reasonable doubt that 
might arise as to his sanity?” Held, that the question was properly ruled 
out, as it substituted the witness in the place of the court and jury, and 
made him the judge of the weight and effect of evidence.— State v. Klin- 
ger, 224, 

7. Practice, criminal —Evidence — Medical experts, facts being disputed, can 
only testify on hypothetical facts —Witnesses not experts can not give an 
opinion from evidence in a cause.— A medical expert, who has been present 
during a trial and heard all the evidence, there being no dispute about the 
facts, may be asked his opinion about the whole matter; but when the facts 

. are disputed, this course of interrogation is inadmissible, and the question 
should be stated hypothetically. And witnesses not experts may give their 
opinion, accompanied by the facts existing within their knowledge and obser- 
vation, but they can not be permitted to give an opinion upon the question 
whether a hypothetical state of facts would or would not, if true, be evidence 
of insanity, nor from mere evidence which they have heard other witnesses 
detail. —Id. 

8. Practice, civil — Evidence— Laws of sister States must be proved like other 
facts.—In the trial of a cause, the laws of another State are to be given in 

evidence like any other facts; and when the record shows no evidence proving 
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EVIDENCE—( Continued.) . 
them, instructions based on them are properly refused.—Babcock v. Bab- 
cock, 248. 

9. Practice, civil — Evidence — Rebuttal — New matter can not be gone into.— 
A party can not go into proof of new and independent matter in rebuttal, 
and courts are fully warranted in excluding evidence of this description.—Id. 

10. Justice’s court — Transcript — Records of, certified in Circuit Court, proof 
of issue of execution.—The records certified from the office of the clerk of a 
Circuit Court are competent proof of the issue and return of the justice’s 
execution. (Franse v. Owens, 25 Mo. 329, affirmed.)—Burke v. Miller, 258, 

1l. Revenue — Tax deeds prima facie evidence of title.—A tax deed is prima 
facie evidence of facts necessary to constitute title, and the onus is thrown 
upon him who would attack its validity.—Abbott v. Lindenbower, 291. 

12. Evidence—Bank-books.—A synoptical exhibit of the contents of bank-books 
is not the best evidence. The books themselves must be produced or their 
absence accounted for.—Ritchie v. Kinney, 298. 

13. Evidence—Admissions of deceased persons, competency and effect of.—Evi- 
dence of declarations in the nature of admissions by a deceased person, 
although competent, never amounts to direct proof of the facts claimed to 
have been admitted by those declarations; and it has sometimes been doubted 
whether they ought to be received at all when introduced for the purpose of 
divesting a title created by a deed. However, if properly sustained by other 
circumstances — as by evidence that the claimant’s money was placed in the 
hands of the deceased for investment; that the property acquired was treated 
by the parties interested as their property, or by any other facts pointing to 
them as the equitable owners—such declarations would warrant courts in 
sustaining the claim.—Johnson y. Quarles, 423. 

14. Evidence — Witnesses, where party is dead —Competency under the statute. 
— In suit against the heirs of a deceased person for certain land, on the claim 
that said estate had been purchased by deceased with the money of plaintiff, 
and without his consent; the testimony of claimant as to money advanced 
deceased, and other facts touching the purchase, would be incompetent under 
the statute pertaining to witnesses. (Wagn. Stat. 1872, 3 1.)—Jd. 

15. Corporations — Railroad companies — Negligence, what prima facie case 
of.— The fact that the fire which caused the damage sued for was set by a 
railroad engine would be prima facie evidence of negligence by those who 
ran it, or who provided the engine with its contrivances, and would throw the 
burden of exonerating them upon the company.—Bedford v. Hann. and St. 
Jo. B.R..Co., 456. 

16. Criminal law — Indictment — Larceny — Evidence — Confession, when not 
voluntary and inadmissible.— Under an indictment for larceny it appeared 
that defendant A. was a young man; that the prosecutor, B., a strong and 
vigorous man, who had been his former master, charged him with stealing his 
property, which charge A. denied; whereupon B. said he knew better; that 
he knew all about it, and that A. had better own up. A. then inquired 
whether, if he did confess, he would be let alone and not prosecuted. B. ‘ 
replied that he would make no promises; that he would not say whether he 
would let him go or not; but that he might as well own up, and that it would 
be better for him. A. then said he would tell all about it. No other persons 

were present. B. then reduced the confession to writing, and the next morn- 
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EVIDENCE—( Continued.) 
ing, A. denying its truth and demanding the delivery of the paper, he was 
arrested and indicted. Held, that, considering the relative situation of the 
parties, such a charge and assertion of knowledge of B.’s guilt were mani- 
festly calculated to produce fear and intimidation ; and that, although no posi- 
tive promise was made, an allurement was held out which excited hope. 
And held, that a confession under such circumstances was not a voluntary 
one, such as, of itself, to warrant = conviction; not only so, but it was inad- 
missible, and should not have been given in evidence. 

When a confession is forced from the mind by the torture of fear or the 
flattery of hope, it comes in such a questionable shape that it should be wholly 
rejected.—State v. Brockman, 566. 

17. Practice, civil — Evidence — Account — Items. —Evidence is admissible 
touching different articles of merchandise sold, notwithstanding that they 
were embraced under one item, where the price paid was upon the mass, and 
not upon the individual articles.—Nedvidek-v. Meyer, 600. 

18. Evidence — Sale, bill of — Consideration, additional may be shown by 
parol.— Where a bill of sale stated a consideration, but not the whole con- 
sideration which induced the sale, it was competent by oral evidence to supply 
the omission and show the additional consideration, if not inconsistent with 
that expressed in the original document.—Jd. 

See Agency, 2,4. Banks anp Banxina, 3. Brits anp Nortss, 3. Cor- 
PorATIons, 8. Damages, 1. Equity, 9. Estoprzt, 1. Pracrice, 
Crvir — Prieapines, 15. Practice, Crimrat, 4, 18, 16. Pracrics, 
Supreme Court, 8. Rerizvin, 1. RevEnvz, 3.: St. Louis, Crry or, 6. 
SLANDER, 1, 8,8. WHut3s, 2, 3. 


EXCAVATIONS. 

1. Damages—Servitudes—Excavitions—Pressure of buildings, etc.—In a suit 
for damages caused by the bursting of a sewer and certain privies in plain- 
tiff’s premises, and the sliding in of an embankment about them into a cellar 
recently excavated by defendant, held, that plaintiff had a right to a support 
from the adjoining soil for his land in its natural state, but, in order to recover 
in such action, it should appear that the slide was not caused by the pressure 
of his buildings or by his sewer, and that the slide caused the bursting of the 
sewer.—Busby v. Holthaus, 161. 


EXECUTIONS. 

1. Executions levied second term after judgment.—The act of March 28, 1863 

(Sess. Acts 1868, p. 20), going into operation after the issue but before the 

expiration of an execution, extended it and the lie of the levy on real estate 

ereated by it till the next term of court at which the land could be seld, even 
though it were later than the second term after the date of judgment. The 
use of the future tense in the words “shall not be sold at the next term,”’ etc., 
refers to the date of thé execution and not that of the act, and its provisions 
are not confined to cases where the failure to sell arose after the passage of 
the act. No venditioni exponas or new execution was necessary unless the old 

one had been returned. —Wood v. Messerly, 255. 

2. Justice's court — Transcript — Lien in Circuit Courts — Execution.—Under 
sections 16 and 17, p. 961, R. O. 1855 (Wagn. Stat. 839, 33 18, 14), the plain- 
tiff may cause a transcript of his judgment before a justice to be filed with 

the circuit clerk at any time after the rendition of the judgment, without 
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EXECUTIONS—(Continued.) 
waiting for a return of nulla bona by the constable, and by so doing will create 
a lien on the real estate of defendant in the judgment from the time of filing. 
But the enforcement of the lien will be stayed until the return of nulla bona 
by the constable.—Burke v. Miller, 258. 
See Convzrances, 4, 18. GARNISHMENT, 1. SALEs, 1, 2. 


EXEMPTION. 
See ATTACHMENT, 1. 


EXPERTS. 
See EVIDENCE, 6, 7. 


F 


FORCIBLE ENTRY AND DETAINER. 
See LANDLORD AND TENANT. 


FRAUD. 
See Corporations, 8.. Equrry, 10. FRaupDULENT CONVEYANCES. 


FRAUDS, STATUTE OF. 

1. Statute of frauds—Promise to indemnify one not a creditor—Effect of, under 
the statute, when not in writing.— A. & B. composed a firm. B. gave his 

* individual note for a certain sum, ard C., being induced by the assurances 
of the firm that the money to be raised on the note was for their benefit, and 
that they would pay it, signed the same as surety. B. turning out insolvent, 
CO. was compelled to pay the note, and brought suit against A., the remain- 
ing partner, for the amount. Held: 

1. That the engagement of the firm was, in effect, a promise to indemnify C. 

2. That being a promise to indemnify, it was not void under the statute of 
frauds, as made to C., who was not a creditor. 

8. That the firm being liable for the note to B., the engagement of the firm 
was a promise to indemnify C. for an obligation which was their own, and 
hence was not void under the statute as not being in writing. —Garner v. 
Hudgins, 399. 

2. Frauds, statute of — Undertaking to pay debt of another being also to pay 
one’s own debt, not in statute.— W here a person, being indebted to the defend- 
ant in a judgment, undertook, by mutual agreement with the defendant and 
plaintiff therein, to pay the amount of the judgment to the latter, and by 
that act canceled so much of his own liability to the defendant, the promise 
was binding on him, although not in writing. When one undertakes to pay 
the debt of another, and by the same act also pays his own debt, which was 
the motive of the promise, the undertaking is not within the statute of frauds 
(Wagn. Stat. 656, 2 5), and need not be in writing.—Besshears v. =n 501. 

FRAUDULENT CONVEYANCES. 

W i Fraudulent conveyances — Conspiracy — Fraudulent intent — Facts show- 
ing, should go to the jury.— A. being in embarrassed circumstances, agreed 
with B. to make time purchases to the extent of his credit, and turn over the 
property to B. under pretense of sale, but the consideration being in fact 
merely colorable and fictitious. B. was then to negotiate a compromise with 
A.’s creditors and afterward divide the profits with A. In replevin by the 

vendors fora portion of the goods so turned over by A., it appearing that 
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FRAUDULENT CONVEYANCES—( Continued.) 


they were bought after the formation of the conspiracy, held, that such facts 
were evidence which ought to go to the jury, tending to show the existence 

‘ of a fraudulent intent on the part of A. at the time the purchase was made. 
Nor did the fact that a secret purpose was entertained of forcing an ultimate 
compromise, by which some part of the purcbase money might in the end be 
paid, at all mitigate the character of the fraud.—Fox v. Webster, 181. 

2. Practice, civil —Pleadings — A general allegation of fraud is sufficient.— 
It is sufficient if a petition allege fraud generally, without going into its 
history and details. —TId. 

8. Sales— Intention to defraud vitiates a sale.—The preconceived design on 
the part of the vendee of not making good to the vendors the purchase money 
entering into the transaction, vitiates the purchase and gives the vendor a 
right of rescission.—Jd 

See Equiry, 10. 





G 


GAMBLING. 
See Crowes AND PUNISHMENTS, 1 


GARNISHMENT, 

1. Garnishment, judgment in — Judgment creditors — Motion to set aside 
judgment in garnishment by. —After return day of an execution, plaintiff 
garnished a debtor of defendant. The garnishee appeared and answered the 
interrogatories, and judgment was obtained against him. Held, that the 
judgment was irregular, and should not have been entered; that the garnishee 
stood as though he had voluntarily appeared and answered interrogatories 
without notice, and that judgment creditors of defendant in execution, when 
he was shown to be insolvent and the judgment in the garnishment stood in 
the way of the collection of their claims, had such an interest in the suit 
against the garnishee as would authorize them to intervene by a motion to set 
aside the judgment on the garnishment.—Southern Bank of Missouri y. Mc- 
Donald, 81. 


GUARANTY. 

1. Guaranty— Whether to be held continuing or otherwise—Construction, how 

' determined. —When it is doubtful, from the language contained in it, whether 
a guaranty was for a single dealing or a continuous one, the true principle of 
sound ethics is not to set up a presumption for or against the guarantor, but 
to give contract the sense in which the person making the promise believed 
the other party to have accepted it, if he in fact did so accept it.—Boehne v. 
Murphy, 57. 

See also WARRANTY. 


GUARDIAN AND WARD. 
See Liurrarrons, 2. 
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HORSE-RACING. . 

See Crumzs AnD PUNISHMENTS, 1, 

HUSBAND AND WIFE. 

1. Husband and wife— Purchase of necessaries, husband liable for on the 
ground of agency.—Where the wife purchases necessaries on credit, the law 
holds the husband liable on the ground of presumed or implied agency. But 
such contracts are held to be his, not hers.—Tuttle v. Hoag, 88. 

2. Married woman— Action against husband for goods sold wife — Husband 
not chargeable, when.—In an action for goods sold and delivered to a married 
woman —it appearing in evidence that she was carrying on business in her 
own name; that plaintiff trusted her solely, and that the husband had no con- 
nection with the business, and in the absence of proof that he ever in any 
manner gave his consent to her management of the business — held, that the 
husband would not be chargeable for the debt.—Id. 

8. Husband and wife —Separate property of wife — Husband need not be joined 
in suits concerning — Otherwise where property is simply that of wife.— 
Where property is simply that of the wife, and not her separate property, 
whether conveyed to a trustee for her use or to her directly, the husband 
would have a marital interest, of which he could not be divested without his 
consent; and in suits pertaining to such property, he should be joined asa 
party. But her separate estate, on every rule governing it, must be consid- 
ered as held by her, divested of any interest in the husband, and he need not 
be made a party to actions affecting it.—Boal, Adm’r of Dugan, v. Morg- 
ner, 48. 

4. Husband and wife—W hat words necessary to create an estate in the wife. 
— No special or technical words are required to create in the wife a separate 
estate; but any provision that negatives or excludes the marital rights of the 
husband, while giving the property to the use of the wife, should be held to 
create in her a separate estate. Though the words “separate use” or “sole 
use” are usually employed, yet if the same intention is clearly expressed by 
other terms or promises of the instrument, such words are not necessary.—Id. 

5. Equity — Husband and wife — Contracts between, when valid.— A contract 
between husband and wife will be held good in equity, as a general rule, when 
it would be valid and binding at law if made with trustees of the wife for her 
benefit. And in equity, the intervention of trustees is not an indispensable 
prerequisite to the validity of the contract.—Tennison v. Tennison, 77. 

6. Husband and wife — Equity — Property acquired by husband to be used for 
benefit of wife— Husband will be treated as trustee—Where a husband 

“received funds, not for the purpose of appropriating them to his own use, but 
expressly and by positive agreement for the benefit of his wife, and to be 
appropriated to her sole and separate use, and afterward made the contem- 
plated purchase in his own name, equity will treat him as holding the title as 
trustee for his wife.—Id. 

7. Mary T. Dugan’s Administrator v. Albin Morgner, ante, p 48, affirmed.— 
- Gatzweiler, Trustee of Mittalberger, v. Morgner, 94. 

8. Married women —Separate estate of, subjected to payment of their separate 

debts.—A femme sole may acquire by purchase as well as by gift a separate 

t 
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HUSBAND AND WIFE—( Continued.) 
estate, and that, too, through a deed directly to herself, without the interven- 
tion of trustees; and such separate estate will be protected in equity against 
the marital rights of an after-taken husband who shall acquiesce in the 
arrangement and allow his wife to manage and control the property as her 
own, notwithstanding such marriage. Equity will also subject such estate to 
the payment of her debts and obligations. Where she joins in the execution 
of a note, it will be inferred, prima facie, that she intended thereby to chargé 
ner separate estate. Equity will protect the separate interests of a married 
woman against the claims of her husband and his creditors, but will subject 
such property to the payment of her own debts. —Schafroth, Adm’r, v. Ambs, 
114. 

9. Married women — Separate estate of, charged by direct proceedings in chan- 
cery.— Where a married woman 4oins her husband in the execution of a note, 
the first and only method of charging her separate estate for the debt isa 
resort to chancery. The jurisdiction of chancery in such a case is in no way 
dependent upon antecedent legal proceedings against her husband, or those 
of any kind whatever.—Id. 

10. Married women may subject their ordinary estate to mechanics’ lien. — 
Under section 21 of the mechanics’ lien act (Wagn. Stat. 911, 3 21) a 
married woman may so far bind her ordinary estate by contract as to subject 
it toa mechanic’s lien.—Tucker v. Gest, 339. 

11. Married woman —Conveyance to wife, not for separate use — Deed of trust 
given for — Bill in equity to subject property to debt.— A married woman 
has no power to bind herself by a promissory note, except as to her sole and 
separate property. Yet, when she purchases real estate—even though the 
purchase deed does not create an estate for her sole and separate use, but an 
ordinary one, in which her husband had a marital interest—and gives her 
notes for the purchase money, secured by mortgage upon the property pur- 
chased, the vendee can hold it in equity for such purchase money. And the 
lien created by the deed of trust can be enforced by an action analogous to a 
late proceeding in chancery to. subject the property to the payment of the 
debt, although no personal judgment can be given upon the notes.—Pember- 
ton v. Johnson, 342. 

12. Contracts, executory, of married women, not absolutely void.—The execu- 
tory contracts of a married woman are not absolutely void, They are valid 
in equity when made on the credit or for the benefit of her separate estate.— 
Bruner v. Wheaton, 363. 

18. Husband and wife —Separate property of wife —Particular mode of dispo- 
sition will not preclude her from adopting another mode, when.— A femme 
covert is absolutely a femme sole with respect to her separate estate when she 
is not specially restrained, by the instrument under which she acts, to some 
particular mode of disposition. The jus disponendi is incident to her separate 
estate, and follows it by implication. And although a particular mode of 
disposition is pointed out, it will not preclude her from adopting any other 
mode of disposition unless there are words restricting her power of disposition 
to the only mode pointed out.—Kimm v. Weippert, 532. 

14. Note by married woman to create a charge on her separate estate, must show 

an intent to charge it, and the intent must be gathered from the contract 

itself.— A note signed by a married woman, jointly with her husband, does 














636 INDEX. 


HUSBAND AND WIFE—(Continued.) 
not create a charge upon her separate estate unless a true interpretation of the 
contract shows an intent to render it liable. And her intent must be gathered 
from the contract itself, and not from extraneous parol evidence. 

Thus, on the sale of certain land, a note for the purchase money, signed by 
the wife jointly with her husband, and secured by deed of trust, would not, on 
that state of facts, create a charge on the separate estate of the wife so as to 
render it liable for the residue of the debt in case the note was unpaid, and the 
land being sold under the deed of trust failed to satisfy it; and for the reason 
that a true interpretation of the note and deed taken together showed that the 
only security intended to be pledged was the property purchased.—Id. 

16. Equity —Husband and Wife —Voluntary assignment by an insolvent, of 
demands due himself, to his wife.—Where a husband causes certain promis- 
sory notes, the consideration of which moved from himself alone, to be made 
payable to the order of his wife, the act will be regarded as a voluntary assign- 
ment or transfer of the claim to her without consideration; and if the hus- 
band is then insolvent, and such conveyance was made with intent to hinder, 
delay, and defraud creditors, it would be, for that reason, utterly void as to 

.them.—Reppy v. Reppy, 571. 

16. Married women—Separate estate can not be acquired by husband permitting 
wife to collect rents, issues, etc.— When the deed does not by its terms vest a 
separate estate in a married woman, the marital rights of her husband in the 
estate conveyed can not be alienated or defeated, dehors the deed, merely by 
his permitting her to hold and enjoy the property and collect and apply the 
rents, issues, and profits to her own use; nor can the wife in that way acquire 
a separate property in such estate.—Schafroth vy. Ambs, 580. 

See Converances, 2. Dower. 





I 
INDICTMENT. 
See Practice, Crimmnat, 8, 9, 14. 
INDORSEMENT. 
See Brits anD Norzs. 
INFANTS. 


1, Contracts — Purchase by minor child must be shown to be made by child as 
agent of father — Subsequent ratification of itself not sufficient.—A father 
can not be held liable for a purchase made by his minor son, on the sole 
ground of a supposed subsequent ratification of the purchase and a promise 
to pay the purchase money. The father can be held only on fhe ground that 
he authorized the purchase, ¢ither expressly or by implication. Whether or 
not there was such authority is a matter for the jury, and not for the court. 
The fact of the subsequent ratification and promise is legitimate and per- 
suasive evidence, from which the jury may find that the purchase was made 
by the son as the father’s agent, acting under authority either express or 
implied. But the moral obligation of the father to support his child does 
not make him legally liable to pay his child’s debts. And to charge a father 
on his son’s contracts, the same circumstances must be shown as to charge 

an uncle, a brother, or any third person.—Holt v. Baldwin, 265. 
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INJUNCTION. 
See Morraaces anp Dggps oF Trust, 1. ReEvENUvE, 6. 


INNKEEPERS. 
See Liens, INNKEEPERS’. 


INSANITY. 

1. Practice, criminal — Sanity — Evidence —Testimony of experts, when im- 
proper.—In a murder trial, counsel for defendant put to a medical expert the 
following question: ‘‘ When the defendant has been undeniably subject to fits 
of epilepsy, should he not have the benefit of every reasonable doubt that 
might arise as to his sanity?” Held, that the question was properly ruled 
out, as it substituted the witness in the place of the court and jury, and made 
him the judge of the weight and effect of evidence.—State v. Klinger, 224. 

2. Practice, criménal —Evidence —Medical experts, facts being disputed, can 
only testify on hypothetical facts — Witnesses mot experts can not give an 
opinion from evidence in a cause.—A medical expert, who has been present 
during a trial and heard all the evidence, there being no dispute about the 
facts, may be asked his opinion about the whole matter; but when the facts 
are disputed, this course of interrogation is inadmissible, and the question 
should be stated hypothetically. And witnesses not experts may give their 
opinion, accompanied by the facts existing within their knowledge and obser- 
vation, but they can not be permitted to give an opinion upon the question 
whether a hypothetical state of facts would or would not, if true, be evidence 
of insanity, nor from mere evidence which they have heard other witnesses 
detail. —Zd. . 

8. Statute, construction of — Insanity — Restraint after acquittal, on ground 
of.—The statute restraining prisoners who are acquitted on the ground of 
insanity, has reference solely to insanity existing at the time of the trial, and 
then it is a question exclusively for the determination of the court, with which 
neither the jury nor counsel have anything to do.—Zd. 

4. Criminal law — Insanity to be determined like any other fact.—In the trial 
of a criminal case the burden of establishing the insanity of the accused to 
the satisfaction of the jury rests upon the defense ; but it is unnecessary that 
his insanity should be established beyond a reasonable doubt. All symptoms 
and tests of mental disease are purely matters of fact for the jury, and to be 
determined like other facts; and it is sufficient if the jury are reasonably sat- 
isfied from the weight or preponderance of evidence that the accused was 
insane at the time of the commission of the act. (State v. Klinger, ante, 
p- 224.) And an instruction which requires a clear preponderance of evi- 
dence to establish sanity introduces a qualification not warranted by law, and 
calculated to mislead.—State v. Hundley, 414. 

5. Criminal law — Temporary insanity caused by intowication, responsibility 
for.—Temporary insanity, produced immediately by intoxication, does not 
destroy responsibility for crime, where the patient, when sane and responsible, 
made himself voluntarily drunk; but, to be punishable, the crime must be 
the immediate result of the fit of intoxication, and while it lasts, and not the 
result of insanity remotely occasioned by previous bad habits. In the latter 
case insanity is entitled to the same consideration as when arising from any 

other cause.—Jd. 
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INSTRUCTIONS. 

See Pracrice, Crvi. —Aprreats, 8—TRIALS, 5. 

1, Insurance, marine— Perils proximately causing loss, if insured against, 
need not be extraordinary.—If a boat insured was seaworthy when leaving 
port, it does not affect the liability of her insurers whether or not the peril 
from which she suffered was an ordinary one or one which the boat, under 
good management, could safely have encountered — provided it was insured 
against and was the proximate cause of the loss— or whether it was extraor- 
dinary, and one which she was not built to encounter.— Lockwood v. San- 
gamo Ins. Co., 71. 

2. Insurance, marine — Total loss — Damage of over fifty per cent. at time of 
repair, constructive total loss.— A damage of over fifty per cent. of the value 
of an insured vessel when repaired is a constructive total loss of the vessel, 
in case of the policy containing no express provision to the contrary, and not 
one-half of its value in the policy.—Id. 

8. Insurance, marine— Abandonment, jury should be told what acts consti- 
tute.—In an action on a policy of marine insurance, the jury should be told 
what acts are necessary to constitute an abandonment, or whether certain acts 
claimed to have been proved would constitute such abandonment.—Zd. 

4. Insurance, marine — Agreement of parties best evidence of value of interest 
insured, when.—In case of a total loss of an insured vessel, the agreement of 
the parties—no fraud being shown—and not the varying opinion of witnesses, 
is the best evidence of the value of the interest insured, and they must be 
governed by it.—ZId. 

5. Insurance, marine — Agreement — False representation.— The insurance of 
a barge was to commence, by the terms of the policy, ‘‘wherever she was in 
safety on the 26th day of March, 1868, * * * with permission to navi- 
gate the Mississippi from the city of St. Louis to Helena,” etc. The policies 
were issued while the barge was lying opposite Alton and ready to be loaded. 
It was loaded at once, and, while being prepared for its trip, took fire and 
‘was burned. In an action on the policy for the loss of the boat, held, that 
the permission to navigate the river below St. Louis was rather a limitation 
upon plaintiff than a provision for the commencement of the risk, and was 
somewhat in the nature of an exception in favor of the insurance company, 
and should be construed most strongly against it. It should not be so applied 
as to contradict the express agreement as to the time of the commencement 
ofthe risk. Held, further, that if it appeared in evidence that plaintiff, when 
he obtained the policy, falsely represented the barge as already loaded and 
coming down the river, such representation would avoid the policy.—Schroe- 
der v. Stock and Mutual Ins. Co., 174. 

6. Insurance— Total loss— Abandonment, what facts authorize.— When a 
vessel insured is stranded, the question whether the loss shall be deemed par- 
tial, or so far total as to warrant an abandonment, will depend upon the nature 
and extent of the peril in which the vessel is involved and the probable diffi- 
culty, hazard, and expense of attempting to deliver and repair her. "When it 
appears that by proper exertions she might have been gotten off, and fully 
repaired at a moderate cost, the abandonment is void, and a partial loss 

only can be recovered; and to warrant the recovery of a total loss it must be 
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INSURANCE, FIRE AND MARINE—(Continued.) 


proved that the delivery of the vessel from peril was, upon reasonable 
grounds, judged to be impracticable, or not to be effected unless at an expense 
that would absorb ber value. The question is one of fact, and must be 
determined by the jury from the evidence before them.—Copelin vy. Phenix 
Ins, Co., 211, 


7. Insurance — Abandonment — Repairs — Reasonable time. — After a vesse] 
is abandoned by her owner and taken in custody by the insurer, unless her 
repairs are made within a reasonable time the insurer forfeits his right to 
return her, and must be considered as having accepted the abandonment.—ZId. 

See CoRPORATIONS. 


INTEREST. 
See REVENUE, 4. 


J 


JUDGMENTS. 

1. Judgments of sister States conclusive evidence of what.— Judgments ren- 
dered in other States are not treated as foreign; and though they are not so far 
domestic that they can be enforced without a new judgment, they are conclu- 
sive of everything except jurisdiction over the parties or the subject-matter; 
and where the service on defendant was good according to the laws of the 
State where the judgment was obtained, the court of that State would obtain 
jurisdiction of defendant’s person, and the judgment would be at least prima 
facie evidence of the indebtedness sued on.—Barney v. White, 137. 

2. Judgment — Satisfaction, acknowledgment of, when authorized — May be 
set aside, how.— A judgment can not be set aside after the term at which it 
is rendered, but an entry of satisfaction, made subsequent to the term, may 
be. The acknowledgment of satisfaction is merely evidence of payment, 
and, if made bona fide and correctly, forever discharges and releases the judg- 
ment or decree. But as between the parties, if made unauthorizedly or by 
mistake, it may be canceled or set aside on motion.—Cohen y. Camp, 179. 

8. Res adjudicata— Judgment affirmed in Supreme Court for failure to assign 
errors.— Where a motion to set aside a sale of land is appealed to the Supreme 
Court, and for want of assignment of errors the action of the lower court is 
affirmed, parties are concluded by its disposition; and in event of subsequent 
proceedings instituted for the same purpose, equity has no power to relieve 
them.—Miller v. Bernecker, 144. 

4. Practice, civil—Proceedings under statute to reinstate judgment — Specific 

issues may be submitted to the jury.—A. proceeding under the statute (Wagn. 

Stat. 1187, 33 14, 15) for the reinstatement of a judgment, whereof the record 

has been lost or destroyed, is not by motion, but upon petition and answer, as 

in ordinary cases at law; and the case need not be submitted to the court 
alone without the aid of a jury, nor need the opinion of the jury be taken 
upon the whole case, but the court is authorized by the statute (Wagn. Stat. 

1041, 3 18) to take their findings as to any specific questions of fact upon 

issues framed for that. purpose, without being required to submit to them all 

the issues arising on the pleadings. The authority to do so is not limited 

to chancery proceedings.—Besshears v. Rowe, 50). 
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JUDGMENTS—{ Continued.) 

“s Practice, civil—Judgments rendered against persons formerly in military 
service within year after discharge, irregularity of — Statute, construction 
of.—A judgment can not be set aside on the ground of irregularity under 
the acts of May 15, 1861, and March 18, 1863 (Sess. Acts 1861, p. 46, and 
Sess. Acts 1868, p. 80), simply because rendered against defendant within a 
year after his discharge from the military service of the United States. These 
acts do not prohibit the institution or prosecution of suits against persons in 
the military service, but they merely secure to such persons, when sued, the 
right to delay the trial and put off the final judgment until twelve months 
after their discharge. And the party, in order to avail himself of the right, 
must claim it at the proper time and place; otherwise he will be held to 
have waived it.—Reed v. Wangler, 508. 

See Contracts, 12. Corporations, 8, GARNISHMENT, 1. PARTITION, 2. 

JURISDICTION. 

See Courts, County, 1,2. Justices’ Courts, 6. 


JURY. 

See Practicz, Crmaanat, 1, 2, 6. 

JUSTICES’ COURTS. 

1. Justices’ courts — Complaint — Averments of, not controlled by title.— The 
averments of a complaint before a justice, under section 19, p. 844, Wagner’s 
Statutes, are not controlled by the title thereto, which may be treated as 
surplusage.—State, to use of Kearney, v. Dehlinger, 106. 

2. Practice, civil— Appeal from justice's court —Cause of action — Statement 
of, can not be amended, when.— Section 19, chapter 185, page 850, Wagn. 
Stat., providing that the same cause of action which was tried before a justice 
shall be tried on appeal to the Circuit Court, does not forbid a change in the 
statement of the cause of action itself, or an amendment of a loose and 
uncertain statement, provided the cause of action is not changed. Butina 
suit not founded on an account or instrument of writing, a paper filed with 
the justice in the following words, to-wit: ‘“A., debtor to B., to $50,” 
wholly fails to be a “statement of facts constituting a cause of action” as 
required by that section ; it can not be amended in the Circuit Court, and the 
case should be dismissed on motion.—Brashears v. Strock, 221. 

8. Justice’s court—Transcript — Lien in Circuit Courts — Execution.—Under 
sections 16 and 17, p. 961, R. C. 1855 (Wagn. Stat. 889, 32 18, 14), the plain- 
tiff may cause a transcript of his judgment before a justice to be filed with the 
circuit clerk at any time after the rendition of the judgment, without waiting 
for a return of nulla bona by the constable, and by so doing will create a lien d 
on the real estate of defendant in the judgment from the time of filing. But 
the enforcement of the lien will be stayed until the return of nulla bona by 
the constable.—Burke v. Miller, 258. 

4. Justice’s court — Transcript — Records of, certified in Circuit Court, proof 
of issue of execution.—The records certified from the office of the clerk of 
a Circuit Court are competent proof of the issue and return of the justice’s 
execution. (Franse v. Owens, 25 Mo. 829, affirmed.)—Id. 

5. Justice's court — Replevin — Statement —Venue.—In suit for replevin before 
& justice, the statement that plaintiff was the owner and entitled to the pos- 

session of the property is sufficient, without an averment that plaintiff was | 
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JUSTICES’ COURTS—( Continued.) 
lawfully entitled to it, and the venue is sufficiently laid if it appear in the 
margin.—Stoker, Adm’r, v. Crane, 264. 

6. Justices’ courts—Attachment—Garnishment—Jurisdiction of justices’ courts 
not presumed.—The return of a constable, on order of publication issued in an 
attachment proceeding before a justice of the peace, showing that the same 
was executed by “posting in four public places,” etc., but not that it was 
posted twenty days before the day when defendant was obliged to appear 
(Wagn. Stat. 196, 3 77), gave the justice no jurisdiction over the defendant. 
Judgment based on such a notice would be simply void, and would not sus- 
tain a judgment against a garnishee. 

The jurisdiction of inferior courts will not be presumed, and rust be proved. 
—McCloon vy. Beattie, 391. 
See Practicge, Orvit.— APPEAL, 11. 


JUSTICE OF THE PEACE. 
See Conveyancgs, 2, 10. Justices’ Courts. 


L 


LANDS AND LAND TITLES. 

1. Land and land titles— Taz sales— Land assessed in wrong name, sale 
invalid.—In ejectment for land bought at a tax sale, where it appeared that 
the assessment was made and judgment rendered in the name of one not 
the owner, held, that the advertisement was no notice to defendant; that 
there was no valid judgment, and that plaintiff acquired no title by the sale. 
{Abbott v. Lindenbower, 48 Mo. 162, affirmed.)— Hume v. Wainscott, 145. 

2. Conveyances — Recorded deed by heirs wtll give title as against unrecorded 


deed of deceased grantor.— The heirs of a grantor in an unrecorded deed of _ 


land, on his death become the apparent owners of the legal title, and a duly 
recorded conveyance by them of the same estate to an innocent purchaser 
will carry the title as against the first grantee, in like manner as if made by 
the ancestor.—Youngblood, Adm’r of Tuley, v. Vastine, Adm’r of Wright, 
289. 

8. Revenue—- Tax sales — Abbott v. Lindenbower, 42 Mo. 162, did not attempt 
to anticipate all objections to.— The true spirit and meaning of the decision 
in Abbott v. Lindenbower, 42 Mo. 162, was simply that certain things were 
essential to the valid exercise of the taxing power, and could not be dispensed 
with by the Legislature; and that, in defending against the effect of a tax deed, 
the want or omission of them might be shown in evidence, notwithstanding 
the statute (Gen. Stat. 1865, p. 127, 83 111-12); but that decision did not 
attempt to specify all the things that were so essential—to anticipate all 
possible objections to every tax sale.—Abbott v. Lindenbower, 291, 

4. Lands and land titles — Tenant in common, title under.— The conveyance 
of “one-fourth” of a tract of land, without designating by metes and bounds, 
or otherwise locating the part conveyed, vests in the grantee and those claim- 
ing under him the title to one undivided fourth of the whole tract, as tenant 
in common with the grantor; and the grantee can not obtain partition of the 
tract and:_ocate his interest without legal process or consulting his co-tenant. 
This could only be done where the deed was open to construction as to what 


41—voL. XLVI. 









¥ 





642 INDEX.: 


LANDS AND LAND TITLES—( Continued.) 
particular portion of the tract was meant to be conveyed, or where it might 
be held to inure in different ways. But the case supposed would be no sub- 

ject for construction or the application of the doctrine of inurement.—McCaul 
vy. Kilpatrick, 434. 

5. Lands and land titles— Actions for recovery of Seidilay limitations to— Act 
in force at time action is commenced, and not when cause of action accrued, 
must govern.— An action for real estate brought more than ten years from 
the passage of the act of 1847, and more than three years after the disability of 
the defendant had been removed (Sess. Acts 1847, p. 94, 33 1, 4), was barred, 
even though the cause of action accrued under the limitation act of 1825, 
which permitted plaintiff to sue at a date subsequent in point of time to that 
limited by the act of 1847. And the case would not be taken out of the pro- 
visions of the act of 1847 by section 16 of the limitation act of 1855 (R. C. 1855, 
p. 1058, 3 15). Under a proper interpretation_of that section, plaintiff’s 
action was subject to the laws in force at the time of the passage of the act of 
1855, viz: the laws of 1847. The “laws” referred to in section 15 were not 
those in force when the right of action accrued, but when the act of 1855 
took effect. And section 14 of the limitation act of 1865 (Gen. Stat. 1865, p. 

‘ 747) does not enlarge the scope of section 4 of the act of 1847. Section 14 is 
a continuation of section 10, article m, chapter'1038, R. OC. 1855, and has no 
reference to suits for the recovery of real property.—Billion v. Walsh, 492. 

6. Ejectment — Sub-letting — Rescission — Rents and profits, testimony as to.— 
Under an agreement between A. and B. for the sale of certain premises then 
in litigation, the deed was not to be required till the title was‘quieted, but B. 
was to have immediate, possession, with full power to act in all things as if 
he had the“absolute* conveyance, taking to his own use the rénts, issues, and 
profits. B. went into possession and sub-let;to O. _ In‘ejectment by A. against 
©., held, that an application of A. for rescission of the contract by mutual 
consent was not a rescission, nor did it imply any breach'or abandonment of 
the contract on the part of B.; and that, while his rights in the premises con- 
tinued under the agreement, rents were properly paid to him by C., and could 
not be again recovered from C., and that testimony showing payment of 
money for rents and repairs by C. during that time was proper.— Picot v. 
Douglass, 497. 

7. Lands and land titles— Merger— Legal and equitable estate.— The rule 
of law is inflexible, that where a greater and less estate meet and coincide in 
the same person, in one and the same right, without any intermediate estate, 
the less estate is immediately annihilated or merged; and the rule applies to 
the union of the legal with the equitable interest. Yet this rule is not inflex- 
ible with courts of equity, but will depend on the intention and interest of the 
person in whom the estates unite.— Atkinson v. Angert, 515. 


See Evipence, 18. LanDiorp AnD TENAnt, 4, 6, 


LANDLORD AND TENANT. 

1. Forcible entry and detainer—Possession sufficient to maintain an action 
for.—The fact of previous peaceable possession by plaintiff is all that is 
necessary to enable him to maintain an action for forcible entry and detainer. 

Questions touching the right of possession can not be raised in this action.— 

Prewitt v. Burnett, 372. 
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LANDLORD AND TENANT—(Continued.) 


9 
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Forcible entry and detainer — Possession, actual arid constructive — Con- 
structive, when sufficient.—One in actual possession of a part of a tract of 
land, and holding the whole under claim and color of title, will in law be held 
to be in possession of the remainder, and actual occupancy thereof will not be 
necessary to entitle him to action for forcible entry and detaingr; and for the 
purpose of that action the boundaries will be fixed as they are known and 
recognized, and not as they may be established by actual survey.—Jd. 


Forcible entry and detainer — Entry and planting crops on lands of another 

— Forcible ouster — Remedy.— Where A. hal entered upon the land of B. 
and planted a crop, and was in peaceable possession of the same, no superior 
right of B. could justify him in ousting A. by force; and in case of such 
ouster, A. would be entitled to recover possession in an action for forcible 
entry and detainer.—Harris v. Turner, 438. 


Forcible entry and detainer—Occupancy of part of tract of land — How 
construed as to whole tract, in first instance — How in case of intrusion.— 
The occupancy of a part of an inclosure by planting crops would naturally 
be construed as indicating an intention to hold possession of the whole field, 
and it would be sufficient for the purpose of an action of forcible entry and 
detainer to show such possession in the first instance; but where plaintiff, was 
shown to be a mere intruder, the rule is different, and his possession should 
be held to be confined to the land actually in cultivation.—ZJd. 


. Forcible entry and detainer—Term “cabin” in action of, construed to mean 


what.—A suit for forcible entry and detainer is for the possession of real 
property ; and where the record in such a proceeding showed that the suit 
was for the possession of “‘a certain cabin situated, standing, and being’ upon 
the southwest quarter-section,” etc., held, that the action included not merely 
the cabin, but the ground inclosed by it.—Harvie v. Turner, 444. 


6. Forcible entry and detainer — Action of, does not affect title to premises.— 


The adjudication in an action for forcible entry and detainer im no way affects 
the title to the premises or the right to their possession. —Id. 


7. Forcible entry and detainer—Res adjudicata.—The issue embraced in a suit 


for the forcible entry and detainer of certain premises can not be re-tried after 
judgment, because the subsequent suit may embrace premises not included in 
the first. The consequences of the first judgment could not be escaped by a 
mere enlargement of the claim.—ZJd. 


8. Landlord and tenant — Principal and agent — Res adjudicata — Identity 


of parties in different suits.—If an agent or tenant were sued, and the prin- 
cipal or landlord had notice of the pendency of the suit, and an opportunity 
to come in and cross-examine the witnesses and make defense to the action, 
and in a subsequent suit, involving the same subject-matter, the principal or 
landlord were made a party directly, yet the identity of the parties would be 
sufficient to establish a res adjudicata as to the litigants in the second suit.— 
Id. 
See Practice, Crviz — Acrions, 6. 


LAW MERCHANT. 


See Brits anp Norss, 2. 


LAWS OF SISTER STATES. 


See Evimence, 8. 
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LIEN. 

See Executions. Justices’ Courts,4. Muxzcuanics’ Lizns. SALgs, 
1, 2. 

LIEN, INNKEEPERS’. 

1. Lien— Innkeeper— Innkeeper can not sell without judicial process,— An 
innkeeper has,a lien on the baggage of his guests for the non-payment of 
their bills, but he has no power fo enforce such lien by sale without judicial 
process.—Oase v. Fogg, 44. 

LIMITATIONS, 

1. Limitations, statute of — Absence of plaintiff from the State.—Absence of 
plaintiff from, or his non-residence in, the State, does not prevent the running 
of the statute of limitations. —State, to use of Coleman, v. Willi, 236. 

2. Limitations — Guardian and ward — When statute commences running.— 
After the ward becomes of age, he stands in the relation of creditor to his 
guardian. His cause of action is then complete; and if he fails to bring suit 
within the time limited by statute thereafter, the claim is barred.—Id. 

3. Limitation — Acts of, not expressly discharging debt, go to remedy merely. 
—Acts of limitation, unless they expressly discharge a debt, go to the remedy 
merely, and none can be pleaded except those in force when the suit is brought. 
—Carson v. Hunter, 467. 

4. Limitations, statute of — Removal from one State to another — Revival of 
contract.— A debt barred by the statute of one State, but not by that of 
another, may be revived by the removal of the debtor from the former to the 
latter, between the periods of limitation; and an act which provides that suit 
on @ given class of contracts shall be brought within a certain period, “and 
not after,” does not extinguish the contract after that period, so as to prevent 
such a revival.—Id. 

5. Lands and land titles — Actions for recovery of lands, limitations to — Act 
in force at time action is commenced, and not when cause of action accrued, 
must govern.—An action for real estate brought more than ten years from the 
passage of the act of 1847, and more than three years after the disability of 
the defendant had been removed (Sess. Acts 1847, p. 94, 32 1, 4), was barred, 
even though the cause of action accrued under the limitation act of 1825, 
which permitted plaintiff to sue at a date subsequent in point of time to that 
limited by the act of 1847, And the case would not be taken out of the pro- 

- visions of the act of 1847 by section 15 of the limitation act of 1855 (R. C. 1855, 
p. 1053, 315). Under a proper interpretation of that section, plaintiff’s action 
was subject to the laws in force at the time of the passage of the act of 1855, 
viz: the laws of 1847. The “laws” referred to in section 15 were not those 
in force when the right of action accrued, but when the act of 1855 took effect. 
And section 14 of the limitation act of 1865 (Gen. Stat. 1865, p. 747) does not 

enlarge the scope of section 4 of the act of 1847. Section 14 is a continuation 
of section 10, article m, chapter 103, R. C. 1855, and has no reference to suits 
for the recovery of real property. —Billion v. Walsh, 492. 
See ConvEYANCES, 4 


LUNATIC ASYLUM. / 

1. Mandamus — Auditor — State lunatic asylum — Board of managers, requi- 
sition by.— The act of March 23, 1870, touching appropriations for the State 

lunatic asylum (Sess. Acts 1870, p. 10), does not impose upon the State audi- 
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LUNATIC ASYLUM—( Continued.) 

tor the burden of examining and passing upon the legality of the several items 
of the bills incurred by the managers of that institution for purchases and 
improvements, etc., before paying amounts claimed. The law intrusts the 
expenditure of the fund to the good faith and official responsibility of the 
asylum managers. It is not for the auditor to go back of the requisition 
authorized by the act.—State ex rel. Treasurer State Lunatic Asylum v. 
State Auditor, 826. 
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MALICE. 

See SianpER, 4, 5. 

MANDAMUS. 

1. Mandamus — Verdict — Costs — Surplusage— New trial. —A verdict in 
these words, “We, the jury, find for the defendants, they to pay the costs 
of this suit,” is a good and complete verdict. That part of it relating to the 
costs was merely void, and should have been regarded as surplusage. A 
circuit judge refusing to receive such a verdict may be compelled to do so by 
proceedings in mandamus. But plaintiffs in the suit will have leave to file 
their motion for a new trial in the same manner as if the verdict had been 
received and entered at the proper time.—State ex rel. Webster v. Knight, 83. 

2. Mandamus— Act of November 5, 1857, bonds issued under — Warrants, 
county—Mandamus to enforce payment of by taxes.—Certain warrants issued 
by the County Court of Clay county were in the following form: 

“Treasurer of County of Clay: 

‘*Pay to the Farmers’ Bank of Missouri one hundred dollars, out of any 
money in the treasury appropriated for county expenses, with eight per cent. 
interest from 15th of April, 1861. 

‘‘ Given at the court-house this 7th day of May, 1861. 

‘By order of the County Court. 
“Test: E. D. Murray, Clerk. Tomas M. Cuevis, President.” 

In mandamus by the holder of said warrants against Clay county, based on 
the act of November 5, 1857 (Adj. Sess. Acts 1857, p. 276), to compel its 
County Court to assess a tax for the purpose of raising money to pay them, 
held, that the warrants had none of the indicia of bonds authorized by the 
act—not being issued in the name of the county, or under the seal of the 
court, and not containing on their face a statement of the time, terms, and 
amount of the loan—and that the application for mandamus must fail.— 
State ex rel. White v. Clay County, 231. 

8. Mandamus does not lie to enforce collection of ordinary county indebted- 
ness, prior to judgment obtained thereon. —A relator is not entitled to 
peremptory mandamus to enforce the collection of an ordinary county 
indebtedness, prior to that indebtedness being reduced to judgment.—Jd. 

See Corporations, 1. Pracrice, Crvir.—Pxieapre, 13. 

MARRIED WOMEN. 

See HusBaAnD AND WIFE. 

MECHANICS’ LIENS. 

1. Mechanics’ lien — Failure of claimant to sign affidavit attached to lien — 

Signature not absolutely necessary under statute — Jurat may be amended.— 
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MECHANICS’ LIENS—(Continued.) 


The signature of a claimant under the mechanics’ lien law, appended to his 
statement, and the certificate of the clerk of the court that he made oath to the 
accompanying affidavit, is a substantial compliance with the statute (Wagn. 
Stat. 909, 35), although the claimant fail to sign the affidavit. And objection 
being offered to the reading of the lien in evidence at the trial, on account 
of the absence of such signature, the clerk should be allowed to amend his 
jurat in this respect.—Laswell v. Presbyterian Church, 279. 


. Mechanics’ lien —Sub-contractor may file account blending labor and’ 


material, after expiration of thirty days.—In a suit on a mechanics’ lien, 
where the case showed that plaintiff was neither a day-laborer nor a journey- 
man, but that he did the work and furnished the material under a contract 
with the original contractor, held, that he might file his lien account after the 
expiration of thirty days, and at any time within four months after the debt 
accrued, although it blended items for labor done with those for material 
furnised. Only journeymen and day-laborers would be barred from filing 
such an account by the lapse of thirty days.—Jd. 


8. Mechanics’ lien — Notice need not specify in what specific manner demand 


accrued.— Where a mechanics’ lien account comprehended labor and mate- 
rial, the claimant wilt not be confined to his action for labor done because his 
notice to defendant claimed only for labor, and-not for material. (Wagn. 
Stat. 911, 3 19.)—Id. 


4, Mechanics’ liens — Act not to be construed strictissimi juris, but so as to 


secure substantial justice.—In suit on a mechanic’s lien by the sub-contractor 
against the owner of the premises, plaintiff’s notice of lien gave the name of 
his real debtor, but coupled with it that ofa third party who was not liable. 
Held, that if defendant was not misled to his injury by the mistake, the error 
would not vitiate the lien, and that, in the absence of proof, no presumption 
would arise that defendant was so misled. The theory that the mechanics’ 
lien act is in derogation of the common law, and should therefore be construed 
strictly as against those seeking to avail themselves of its benefits, is not sup- 
ported by the better decisions, which hold that its provisions should be so 
interpreted as to secure the classes of persons named in the act, on their 
complying substantially and in good faith with its provisions.—Putnam v. 
Ross, 837. 


5. Married women may subject their ordinary estate to mechanics’ lien.— 


Under section 21 of the mechanics’ lien act (Wagn. Stat. 911, 3 21) a married 
woman may so fur bind her ordinary estate by contract as to subject it toa 
mechanic’s lien. —Tucker v. Gest, 839. 


6. Mechanics’ lien law to be liberally construed so,as to advance the remedy, 


etc. — The mechanics’ lien statute is to be construed in reference to the inten- 


_ tion of the Legislature in enacting it, and liberally, so as to advance the rem- 


edy, and not merely in the strictness of the letter.— Oster v. Rabeneau, 595. 


7. Mechanics’ lien not void because description embraced more than one acre, 





when.— A mechanie’s lien upon a lot of land in the city of St. Louis was not 
void because the description of the property filed in the clerk’s affice embraced 
more than one acre, no fraud being suggested, and the description being suffi- 
ciently full and accurate to enable the court to make it certain and exact. 
And semble, that the locality of the acre to be subjected to the lien may be 
fixed and surveyed by a commissioner sent: out for that purpose, —ZJd. 














MILITARY SERVICE. 
See JuDGMENTS, 5. 

MISTAKE. 

See Conveyances, 4. Parririon, 8. Practice, Crvm.— Acrions, 8. 

MONEY HAD AND RECEIVED. 

See Practice, Crvit—Acrtions, 8. 

MORTGAGES AND DEEDS OF TBUST. 

1. Mortgages — Encumbrances — Injunction.— An encumbrancer has no right 
to enjoin the sale of the property under a prior encumbrance, unless he is 
ready and offers to pay off the prior encumbrance in full; more especially 
when the property is depreciating in value.—Meysenburg, Trustee of Stern- 
berg, v. Schlieper, 209. 

2. Deed of trust notes — Sale — Purchaser.—Deed of trust notes may be bought 
up, and the purchaser may sell out and buy in the property conveyed in trust 
for their security.—Miltenberger v. Morrison, 251. te 

8. Mortgages and deeds of trust — Mortgagor continues owner till when.—The 
modern doctrine is well established that a mortgage is but the security for the 
payment of the debt or the discharge of the engagement for which it was 
originally given; and until the mortgagee enters for breach of the conditions, 
and in many respects until the final foreclosure of the mortgage, the mortgagor 
continues the owner of the estate, and has a right to lease, sell, and in every 
respect to deal with the mortgaged premises as the owner, so long as he is 
permitted to remain in possession.— Woods v. Hilderbrand, 284. 

4, Ejectment — Mortgage — Outstanding title.— A defendant in ejectment can 
not set up a mortgage with which he is not connected as an outstanding title 
to the land in controversy, so as to defeat a recovery.—Id. 

5. Bills and notes maturing at different times — Deed of trust to secure, may 
be applied to notes last falling due.— The holder of different notes secured 
by deed of trust may apply the entire proceeds of sale under the deed to the 
payment of those last maturing, and will not be prevented thereby, either 
in law or equity, from obtaining judgment against a surety on the note first 
falling due.— Mathews v. Switzler, 301. 

See Converances, 7. Dowze, 1,2. Hussanp anp Wirz, 11. Sa.zs, 
1, 2. 


NEGLIGENCE. 
See Damaass, 8, 6. 


NEW TRIALS. 

See Practice, Crvit—APpPEaLs, 2. Preaprvas, 1, 15. | Terazs, 4. 
NON-SUIT. ; 

See Practice, Cry — APPEAL, 6. 


NOTICE. 
See ConvEYANCES, 6, 9, 10. 


OFFICERS. 
See CrerKs oF Courts. Lunatic Asytum. Partition. Pustic 
Parmer. Revenve. St. Lovrs, Crry or. Serr. Svrery, 2. 














































‘OFF-SET. 
See Practice, Crviz,4. Practice, Orv. — Actions, 1. 
ORDINANCES. 
See St. Louis, Crry or. 
P 
PARTITION. 


1. Partition — Petition — Allegations, what sufficient.—In a partition suit, 
allegations of seizin in the ancestor and descent to the heirs are, prima facie, 
sufficient to vest both title and possession in the latter.—Tuppery v. Hertung, 
185. 

2. Partition— Under act of 1865, attorneys could not stipulate for judgment 

‘in tohat cases.—W here the answer in a suit for partition stated, among other 
things, that administration had not been closed on the estate sought to be par- 
titioped, and that there were not sufficient personal assets to pay the debts of 

- the deceased, the attorneys of record,-under the partition act of 1865 (Gen. 
Stat. 1865, ch. 152, 3 51), had no power to stipulate that judgment of partition 
should be rendered, even though it was further agreed that the proceeds arising 
from. the sale under the partition should be subject to the debts of the deceased. 
—Id. 

3... Partition, amicable + Utmost fairness should be exercised — Sale set aside, 
for what.—In amicable proceedings in partition, the utmost fairness and good 
faith should be observed; and if, from accident, mistake, or any cause, the 
parties interested have been prevented from looking after their interests, and 
‘the property has been sacrificed, a sound exercise of judicial discretion would 
demand that the sale be set aside.—Patton, Ex’r, v.«Hanna, 314. ‘ 

4. Partition — Return need not be made to a specified term.—In sales in parti- 
tion, the sheriff is not compelled, as in sales in invitum, to sell and make , 
return at.a specified term. “The same regulations prescribed” as for sales 

* upon executions (3 31, partition act) must refer rather to the advertise- 
ment,.and manner of sale than to the time when the sale shall be made and 
returned.—Jd. 

5. Partititon— Order for sale should direct at term of what court sale should 
be made.—The failure of the court, in its order of sale in partition, to direct 
whether the sale should be had at a term of the Circuit or County Court (3 63, 
partition act) would not vitiate the title under the sale, but the order should 
be amended to conform to the act.—Id. 

See WILts, 1. 

PARTNERSHIP. 

1, Practice, civil—Actions— What will lie at law between partners. —An action 
at law will lie by 4 partner against his co-partner, without a settlement of 
partnership accounts, for money received by the latter as plaintiff’s agent 
and credited to him in an account disconnected with the affairs of the firm.— 
Seaman v. Johnson, 111. 

2. Partnership— Retirement of member — New firm.— Nothing is better set- 
tled than that the retirement of any one partner from a firm consisting of any 
number of partners operates a dissolution of that firm. Though the business 
may be continued by the successors even under the same name and style, it 
is a new firm. And the assignment by one partner of his rights to a co-partner 
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PARTNERSHIP—( Continued.) 
is, ipso facto, a dissolution of that firm; and, further, where one party goes 
out of a firm, in order to make the debts of the old partnership a charge upon 
the new there must be the concurrent consent of three parties — the creditors, 
the old firm, and the new.—Spaunhorst v. Link, 197. 

3. Partnership—Purchase with joint capital, interest secured by.—Parties com- 
bining their capital in building a boat thereby acquire a joint property in it, 
and no bill of sale or formal delivery is requisite to vest such interest as 
between the parties.—Ritchie v. Kinney, 298. 

4. Partnership — Settlement — Action between partners — Bill in equity, when 
unnecessary.—If one partner collect a portion of the claims due the firm, and 
fail to account for the amount so collected in the partnership settlement, he 
may be sued by the other partner without any impeachment of the settle- 
ment or readjustment of the partnership accounts. Partners are not forbid- 
den to sue each other at law, merely because they are or have been partners, 
but only when the adjustment of the matter in controversy involves the 
investigation and settlement of partnership accounts.—Russell v. Grimes, 410. 

6. Partnership— Suit by partner for balance due, can not be brought without 
settlement and balance struck.— A partner can not sue his co-partner at law 
for any balance claimed to be due him, unless there has been a settlement and 
balance struck, and even then it has been generally held that there must have 
been an express promise to pay such balance. But when, after a settlement, 
it was discovered that a single item or number of items of cash, and nothing 
more, had been received by one partner and fraudulently withheld from the 
account —that the debts were all paid, and that payment of half the amount 
to his co-partner would settle everything — semble, that, under the code, a 
claim for the one-half might be sustained without an express promise and 
without formally opening the settlement.—Id. — 


PRACTICE, CIVIL. 

1. Sheriff— Return made in name of deputy insufficient — May be amended 
after judgment, when.—-A return of process signed “John Butler, deputy 
sheriff,” is insufficient to give the Circuit Court jurisdiction of the person of 
defendant, But it may be amended in aid of judgment, on reversal of the 
cause, so as to make the return in the name of the principal sheriff; and it 
makes no difference that-at the time of amending his return the sheriff was 
out of office. —McClure v. Wells, Adm’x of Walker, 311. : 

2. Practice, civil — Suggestion of death suspends further proceedings, when.— 
After suggestion of the death of plaintiff in a cause, no further steps could be 
taken therein, except upon voluntary appearance ofa representative of the 
deceased, or upon scire facias. Until then, the effect of his death was to stop 
all further proceedings. A cause appealed to the Supreme Court in that 
shape will be dismissed.—Murphy v. Redmond, 317. 

8. Practice, civil — Proceedings under statute to reinstate judgment —Specific 
issues may be submitted to the jury.—A proceeding under the statute (Wagn. 
Stat. 1187, 32 14, 15) for the reinstatement of a judgment, whereof the record 
has been lost or destroyed, is not by motion, but upon petition and answer, as 
in ‘ordinary cases at law; and the case need not be submitted to the court 
alone without the aid of a jury, nor need the opinion of the jury be taken 
upon the whole case, but the court is authorized by the statute (Wagn. Stat. 

1041, 3 18) to take their findings as to any specific questions of fact upon 








/ 
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PRACTICE, CIVIL—(Continued.) ~* 
issues framed for that purpose, without being required to submit to them all 
the issues arising on the pleadings. The authority to do so is not limited to 
chancery proceedings.—Besshears v. Rowe, 501: 

4. Equity —Offset —Set-off or counter-claim.—In regard to a set-off or coun- 
ter-claim, equity usually follows the law, but not always. When an insolvent 
plaintiff is suing, equity will take jurisdiction of unliquidated claims, and 
allow offsets which would not be allowed in law. But a demand can not be 
set off any more in equity than in law, unless it exjsted against the plaintiff, 
in favor of the defendant, at the time of the commencement of the suit, and 
had then become due.—Reppy v. Reppy, 571. 

See Justices’ Courts, 1, 2,5. Pracrice, Crvi, — Actions. 


PRACTICE, CIVIL— ACTIONS. 

1. Practice, civil— Res adjudicata — Set-off in one suit, not considered, may 
be afterward made an independent cause of action.—In a suit upon a note, 
defendant’s answer contained an equitable set-off; but at the trial defendant 
failed to appear, and the setsoff was not considered. Defendant afterward 
brought his separate action for the set-off, but set forth no excuse—as fraud 
or mistake — for not having prosecuted his former set-off. Held, that his case 
must be treated as if no such defense had been attempted; and further, that 
the former suit would not be res adjudicata, so as to prevent defendant from 
bringing his separate action for the set-off. The former decision, in order to 
be a bar toan independent suit, must have been on the merits, and the matter 
set out must have been determined. If there were any doubt upon that 
point, it would be competent to prove by parol that the matters set up in the 
second petition had not been in fact submitted and passed on at the former 
trial.— Wright v. Salisbury, 26. 

2. Practice, civil — Actions — What will lie at law between partners.— An 
action at law will lie by a partner against his co-partner, without a settlement 
of partnership accounts, for money received by the latter as plaintiff’s agent 
and credited to him in an account disconnected with the affairs of the firm.— 
Seaman v. Johnson, 111. 

8. Practice, civil — Actions — Money paid— Mistake of law.—Money paid 
with a full knowledge of the facts, but undera mistake of law, can not be 
recovered back.—Mutual Savings Institution v. Enslin, 200. 

4. Practice, civil —Actions on statute, penalty remedial -» Petition must state 
what.—It is only necessary for a party wishing to avail himself of a statute 
which is not purely penal, but is also remedial, to state facts which bring his 
case within its provisions. It is not necessary to conclude that the act com- 
plained of was done contrary to the form of the statute. But all the facts 
essential to support the action should be alleged, or in substance appear on 
the face of the petition. (Wagn. Stat. 1345, 31; Kennayde v. Pacific R.R. 
Co., 45 Mo. 255.)—Hewitt v. Harvey, 368. 

6. Trespass — Action for cutting away timber — Action on statute must set 
forth what.— A petition founded on the statute touching trespass for cutting 
away timber, etc., which claims more than treble the alleged value of tho 
timber, and fails to state that defendant has no interest or right in the timber 
carried away, or that it was taken from land not that of defendant, may be 
sufficient to give n common-law action, but can not be held to be a count on 

- the statute.—Jd, 


a 
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PRACTICE, CIVIL—ACTIONS—( Continued.) 

6. Practice, civil — Actions — Account — Rent.—Where parties have mutual 
dealings, and rent from one to another becomes a subject of account between 
them, by mutual understanding and arrangement, it is recoverable in an 
action on account.—Nedvidek v. Meyer, 600. 


See AssIGNMENT, 1. Justices’ Courts, 5. Manpamus. PartnEersHrP. 
Quo WaRRANTO. SLANDER. 

PRACTICE, CIVIL— APPEALS. ‘ 

1. Supreme Court — Failure to prosecute appeal — Judgment affirmed.—When 
it appears from the transcript of the judgment and proceedings in the Circuit 
Court that appellant has failed to prosecute his appeal within the time 
prescribed by law, the judgment of the Circuit Court will, on motion, be 
affirmed.—Haeussler v. McBride, 25, 

2. Practice, civil— New trial— Order of, nog subject to appeal.— An order 
granting a new trial can not be appealed from or made the subject of review 
in the appellate court; and this rule is not changed by section 1 of the act 
providing for the reorganization of the St. Louis Circuit Court. (Sess, Acts 
1869, p. 16.) The ‘‘orders” referred to in that act are final orders, which 
dispose of a case and leave nothing further to be done.—McDonough v. Nich- 
olson, 35. . 

8. Practice, civil—Bill of exceptions—No point of law saved, finding will not be 
disturbed.— A bill of exceptions showed that plaintiff excepted to the finding 
and judgment; but no instructions were asked or given. Held, that no point 
of law being saved, the Supreme Court will not review or distusb the finding 
of facts. —Wilson v. North Missouri R.R. Co., 36. 

4. Where appellant fails to file in the Supreme Court a statement and brief, 
judgment may be affirmed, with six per cent. damages.—Rucker v. Robinson, 
87. 

5. Practice, civil — Bill of exceptions must specify rulings objected to.—A bill 
of exceptions must clearly and distinctly advise the appellate court not only 
of the proceedings before the Circuit Court, but of each ruling of which the 
appéllant complains, and that such ruling was excepted to at the time. 
Unless it shows such exceptions the bill is useless, and those errors only can > 
be considered which are raised on the record proper by motion in arrest, 
if one be filed.—Case v. Fogg, 44. 

6. Practice, civil— Appeal can not be taken on mere voluntary non-suit.— 
Plaintiff has no right of appeal upon a mere voluntary non-suit, to which he 
was not driven by any action of the court below.—Poe v. Dominic, 113. 

7. Practice, civil—Ezceptions, bill of—Only matters patent on record noticed. 
—Where no exceptions are preserved, only such matters as are patent on the 
face of the record proper will be noticed.—Tuppery v. Hertung, 135. 

8. Practice, civil — Appeal will lie only on final judgment.—In a suit on a 
note, the answer alleged certain facts as a defense to so much of plaintiff’s 
claim as called for interest. Plaintiff demurred to this defense, and the 
demurrer was overruled; and no reply being filed to the new matter set up in 
defense, judgment was entered on it as confessed. From this final judgment 
no appeal was taken; but after the cause had been heard on its general 
merits, and final judgment had been rendered, the case was appealed on the 
judgment on demurrer. Held, that such an appeal would not lie. When a 

demurrer goes to the entire cause of action or ground of defense, and the 
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PRACTICE, CIVIL—APPEALS—(Continued. 


party chooses to stand upon it notwithstanding an adverse ruling, he may do 
so, and allow final judgment to go against him upon the whole case, taking 
his appeal from such final judgment. He can not, however, divide the case 
into parts and carry it up in fragments, and especially when the final judg- 
ment is'allowed to stand unaffected by the appeal.—Anderson v. Moberly, 191. 

9. Appeal.— An appeal on writ of error, to be effective, must operate upon a 

. final judgment, and not upon one interlocutory in its character.—Id. 

10. Practice, civil— District Court —Filing transcript — Duty of appellant.— 
The filing of transcript in the office of the clerk of the District Court, at 
least fifteen days before the term to which an appeal is returnable, is a per- ~ 
sonal duty imposed upon the appellant (Gen. Stat. 1865, p. 547, 3 29) which 
he can not transfer to the clerk; and in the event of his failure, the judgment, 
on motion of respondent, sheuld be affirmed; and it will not avail appellant 
that he had several times asked the circuit clerk to make it out and send it up, 
and that the latter had promised to do so.—Caldwell v. Hawkins, 263. 

11. Practice, civil —Supreme Court, objections raised in for first time come too 
late— Account — Justice’s court —Where a transcript from a justice’s court 
stated that plaintiff filed an account in the case, and judgment on the appeal 
trial in the Circuit Court found that pjaintiff had sustained damages as alleged 
in his complaint, and the objection that plaintiff failed to file his account was 
raised for the first time in this court, the objection comes too late.—Fisher v. 
Pacific R: R. Co., 304. 

12. Practice, civil — Bill of exceptions — Motion for new trial and arrest of 
judgment.—Where defendant appeals without motion for a new trial, or in 
arrest of judgment, this court is limited to questions arising on the face of 
the record, and will not consider those presented only by bill of exceptions.— 
Collins v. Saunders, 389. 

18. Practice, civil — Supreme Court will not weigh evidence.—In law cases the 
Supreme Court will not undertake to weigh the evidence.— Markle v. Lang- 
ner, 393. 

14. Atiachment — Plea in abatement, appeal'will not lie from judgment on.— 
Under the present statute (Wagn. Stat. 190, 342) —amendment of act of 1855 
(R. C. 1855, p. 252, 3 47)— an appeal will not lie from the judgment of court 
upon a plea in abatement. (Anderson v. Moberly, ante, p. 191.)—Davis v. 
Perry, 449. 


See Courts, County, 3. Justices’ Courts, 2. Pracricr, Civm, 2. 
Practice, Crvit—PLeaprvas, 1, 


PRACTICE, CIVIL—PARTIES. 


1. Husband and wife—Sevarate property of wife —Husband should be joined 
in suits concerning —Otherwise where property is simply that of wife.— 
‘Where property is simply that of the wife, and not her separate property. 
whether conveyed to a trustee for her use or to her directly, the husband 
would have a marital interest, of which he could not be divested without his 
consent; and in suits pertaining to such property, he should be joined asa 
party. But her separate estate, on every rule governing it, must be considered 
as held by her, divested of any interest in the husband, and he need not be 
made a party to actions affecting it.—Boal, Adm’r of Dugan, v. Morgner 48. 

See AssiGnMENT, 1. Practice, Crvit, 2. 
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PRACTICE, CIVIL —PLEADINS. . 

1, Practice, cwil— New trial, motion for— Sunday never included in com- 
puting number of days.—Under our statute a service of fifteen days before 
term, excluding Sundays, is not necessary to bring a party into court; but it 
is the well-settled rule of common law that, as to matters_to be transacted in 
court, Sunday is non dies, and should not be counted. In moving for new 
trial, or in arrest, a party should be entitled to four working days after trial 
if the term shall so long continue; and this rule is not annulled by the opera- 
tion of the statute (Wagn. Stat. 888, 3 6).—National Bank of the Metropolis 
vy. Williams, 17. 

2. Practice, etvil — Pleadings — Defects cured by verdict under present system 

of pleading.— A petition, while claiming specified damages for trover of 

certain goods, did not in the body of it state the value of the goods con- 
verted, but, after a general description, referred to an exhibit filed ‘‘ for a more 
accurate description and the values.” Held, that, under the increased liber- 
ality of our present system of pleading, the defect was cured by verdict.— 

Case v. Fogg, 44. 

Practice, civil —Pleadings — Amended answer, etc.— A defendant, by filing 
an amended answer and going to trial: upon it, abandons his first answer 
and the matters therein alleged, which were not re-stated in the answer as 
amended.—Ticknor v. Voorhies, 110. : 

4. Practice, civil— Answer defective for indefiniteness.— In a suit on a draft, 
the answer asserted that, by the laws of Louisiana, all right of action upon 
the draft sued on was extinguished prior to the institution of the suit. Held, 
that the answer was defective in failing to set out the facts which operated the 
extinguishment, and in failing to specify the laws relied on.—Zd, 

5. Partition — Petition — Allegations, what sufficient.—In a partition suit, 
allegations of seizin in the ancestor and descent to the heirs are, prima facie, 
sufficient to vest both title and possession in the latter.—Tuppery v. Hertung, 
135. , : 

6. Partition —Under act of 1865, attorneys could not stipulate for judgment in 
what cases.—Where the answer in a suit for partition stated, among other 
things, that administration had not been closed on the estate sought to be par- 
titioned, and that there were not sufficient personal assets to pay the debts 
of the deceased, the attorneys of record, under the partition act of 1865 (Gen. 
Stat. 1765, ch. 152, 3 51), had no power to stipulate that judgment of partition 
should be rendered, even though it was further agreed that the proceeds arising 
from the sale under the partition should be subject to the debts of the deceased. 
—Id. 

7. Practice, civil — Slander — Action Sor, need not state what.—A petition 
in an action for slander is not fatally defective, under the present statute (2 
Wagn. Stat. 1020, 3 43), because it contains no allegation that the slanderous 
words were uttered in the presence of any one, or, being spoken in a foreign 
language, that they were understood by those present.—Atwinger v. Fellner, 
276. 

8. Practice, civil — Petition — Requirement that instrument of writing be filed 
with, does not include subscription papers.— A. certain subscription paper, 
signed by above forty subscribers, was made the foundation of an action 
against one of them to compel payment of his subscription. Held, that the 

statute requiring the filing of instruments of writing in certain cases with the 
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PRACTICE, cIvit—PREADINGS—( Continued.) 
petition (Wagn. Stat. 1022, 351) was never intended to include such cases, 
It was not meant to include articles of association and subscriptions.— W ork- 
man v. Campbell, 805. 

9. Practice, civil —Actions on statute, penalty remedial — Petition must state 
what.— It is only necessary for a party wishing to avail himself of a statute 
which is not purely penal, but is also remedial, to state facts which bring his 
ease within its provisions. It is not necessary to conclude that the act com- 
plained of was done contrary to the form of the statute. But all the facts 
essential to support the action should be alleged, or in substance appear on 
the face of the petition. (Wagn. Stat. 1845, 31; Kennayde v. Pacific R.R- 
Co., 45 Mo. 255.) — Hewitt v. Harvey, 868. 

10. Trespass — Action for cutting away timber — Action on statute must set 
forth what.—A petition founded on the statute touching trespass for cutting 
away timber, etc., which claims more than treble the alleged value of the 
timber, and fails to state that defendant has no interest or right in the timber 
carried away, or that it was taken from land not that of defendant, may be 
sufficient to give a common-law action, but can not be held to be a count on 
the statute.—ZJd. 

1l. Practice, civil— Amendment of caption to petition, when ground for 
reversal.— The action of court in allowing an amendment to the caption of 
& petition afler the evidence is in, is a matter resting very much within its 
sound discretion, and would be noground of reversal unless shown to operate 
very much to the prejudice of the other party.—State ex rel. Moore v. San- 
dusky, 877. 

12. Practice, civil — Pleading —Warranty, what amounts to.—A petition sub- 
stantially sets out a cause of action for a warranty which shows a representa- 
tion or positive and unequivocal affirmation by defendant as to the state and 
quality of the thing sold, on the faith of which plaintiff made the purchase 
and paid the consideration. The word ‘‘ warrant” need not be set out, or 
any other partionlar phraseology, in order to constitute a warranty.—Carter 
v. Black, 384. 

13. Mandamus, demurrer to treated as answer —Waiver.—In proceedings in 
mandamus, where respondent filed a demurrer to the petition instead of an 
answer to the writ, and relator agreed to accept the demurrer as a return to 
the writ, and demurred to it accordingly, his agreement and subsequent action 
constituted a substantial waiver of his objections to the technical correctness 
of the pleadings. —Ensworth v. Albin, 450. 

14. Practice, civil—Answers, party can not have two in same case at same time. 
— Defendant can not have two answers pending in the same case at the same 
time — one principal and the other supplementary.—Nedvidek v. Meyer, 600. 

15. Practice, civil — New trial, motion for — Newly-discovered evidence — Im- 
peachment of witness.— A new trial will not be granted for newly-discovered 
testimony if its only object is to assail or impeach the credibility of a witness. 
—Phillips, Adm’r, v. Phillips, 607. 

See Acznoy, 4. FraupuLtent Converances, 2. Justices’ Courts, 5. 
SLANDER, I, 2, 8. 

PRACTICE, CIVIL—TRIALS. - 

1. Practice, civil — Continuances.—The ruling of the court below upon 

motions for continuances is seldom interfered with by the Supreme Court, 
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PRACTICE, CIVIL—TRIALS—( Continued.) 
as it is a matter resting in their discretion; and in every case the ruling is 
entitled to every intendment in its favor.—Frederick v. Rice, 24. 

2. Practice, civil — Continuances — Rules of Circust Court.—The rule of the 
St. Louis Circuit Court, which requires the patty applying for a continuance 
to state certain things in his affidavits, is fougpded in wisdom, and is necessary 
to prevent frivolous applications and ruinous delays.—Id. 

8. Practice, civil — Res adjudicata — Set-off in one suit, not considered, may 
be afterward made an independent cause of action.—In a suit upon a note, 
defendant’s answer contained an equitable set-off; but at the trial defendant 
failed to appear, and the set-off was not considered. Defendant afterward 
brought his separate action for the set-off, but set forth no excuse —as fraud 
or mistake — for not having prosecuted his former set-off. Held, that his case 
must be treated as if no such defense had been attempted; and further, that 
the former suit would not be res adjudicata, so as to prevent defendant from 
bringing his separate action for the set-off. The former decision, in order to 
be a bar to an independent suit, must have been on the merits, and the matter 
set out must have been determined. If there were any doubt upon that point, 
it would be competent to prove by parol that the matters set up in the second 
petition had not been in fact submitted and passed on at the former trial.— 
Wright v. Salisbury, 26. 

4. Mandamus —Verdict — Costs — Surplusage — New trial.—A verdict in 
the8e words, ‘‘ We, the jury, find for the defendants, they to pay the costs 
of this suit,” is a good and complete verdict. That part of it relating to the 
costs was merely void, and should have been regarded as surplusage. A 
circuit judge refusing to receive such a verdict may be compelled to do so by 
proceedings in mandamus. But plaintiffs in the suit will have leave to file 
their motion for a new trial in the same manner as if the verdict had been 
received and entered at the proper time.—State ex rel. Webster v. Knight, 83. 

5. Practice, civil —Evidence —Laws of sister States must be proved like other 
facts.—In the trial of a cause, the laws of another State are to be given in 
evidence like any other facts; and when the record shows no evidence proving 
them, instructions based on them are properly refused.—Babcock v. Babcock, 
243. 

6. Practice, civil — Evidence — Rebuttal — New matter can not be gone into.— 
A party can not go into proof of new and independent matter in rebuttal, 
and courts are fully warranted in excluding evidence of this description.—Jd, 

7. Practice, civil — Evidence —Surprise — New trial — Nonsuit.— A plaintiff, 
after verdict, can not have a new trial on account of having been surprised 
by evidence of defendant. If unprepared to meet defendant’s evidence, 
he should suffer a nonsuit, after which he may sue again for the same cause 
of action.—Savoni v. Brashear, 345. 

8. Practice, civil — Continuance, affidavit for — Diligence. — Where a cause 
was continued from one term to another, and no orders were made for the 
issuing of subpoenas for witnesses till three days before the second time set 
for trial, an affidavit which showed, in addition, merely that the applicant 
for continuance on one occasion “searched all through” the town where 
witness resided without being able to find him, showed no sufficient diligence. 
—State v. Murphy, 480. 

See InsuRANCE, FrrE AND Marine, 8 
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PRACTICE, CRIMINAL. 

1. Practice, criminal — Jury — Panel, incomplete —Not josiiiin of reversal, 
when.—The Supreme Court will not reverse a conviction for murder on the 
ground that the panel of jurors was not full, where the trial progressed with- 
out any objection, and it was not shown that defendant was deprived of the 
privilege of making the full number of statutory challenges, or that he 
auffered the least prejudice from the course pursued.—State v. Klinger, 224. 

2. Practice, criminal—Jury-- Demand of list of jurors a privilege, and 
which may be waived.—In criminal prosecutions, the delivery of a list of 
jurors to the prisoner forty-eight hours before trial, under section 8, p. 
1102, Wagner’s Statutes, is a privilege extended to the accused for his benefit, 
and if he does not make the demand or require the list he is presumed to have 
waived it.—Jd. 

8. Practice, criminal — Sanity — Evidence — Testimony of experts, when im- 
proper.—In a murder trial, counsel for defendant put to a medical expert the 
following question: ‘‘ When the defendant has been undeniably subject to fits 
of epilepsy, should he not have the benefit of every reasonable doubt that 
might arise as to his sanity?” Held, that the question was properly ruled 
out, as it substituted the witness in the place of the court and the jury, and 
made him the judge of the weight and effect of evidence.—Id. 

4. Practice, eriminal — Evidence — Medical experts, facts being disputed, can 
only testify on hypothetical facts — Witnesses not experts can not give an. 
opinion from evidence in a cause.—A medical expert, who has been present 
during a trial and heard all the evidence, there being no dispute about the 
facts, may be asked his opinion about the whole matter; but when the facts 
are disputed, this course of interrogation is inadmissible, and the question 
should be stated hypothetically. And witnesses not experts may give their 
opinion, accompanied by the facts existing within their knowledge and obser- 
vation, but they can not be permitted to give an opinion upon the question 
whether a hypothetical state of facts would or would not, if true, be evidence 
of insanity, nor from mere evidence which they have heard other witnesses 

_detail.—Id. 

5. Statute, construction of — Insanity — Restraint after acquittal, on ground 
of.—The statute restraining prisoners who are acquitted on the ground of 
insanity, has reference solely to insanity existing at the time of the trial, and 
then it is a question exclusively for the determination of the court, with which 
neither the jury nor counsel have anything to do.—Jd. 


6. Practice, criminal —Counsel should not be permitted to read law to the jury, 
tohen.— Whether counsel will be allowed to read books to the jury, is a matter 
resting within the discretion of the court; but a court ought never to permit 
an attorney to read the law to a jury when the inevitable effect would be to 
mislead.—Id. 

7. Practice, criminal — Change of venue, notice of application for — Not pre- 
sumed, when.— This court will not presume that notice of an application for 
change of venue in # criminal cause was given the prosecuting attorney 
(Wagn. Stat. 1097, 3 19) from the mere fact that the trial court passed upon 
the application and decided against it, where it does not appear from the 

record that such attorney was present either to waive notice or to object to 

its aeaeay. —State v. Grable, 350. 
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PRACTICE, ORIMINAL—(Continued.) 

8. Practice in eriminal cases — Indictment —Court being uncertain where 
offense was committed, may instruct jury, how.—TIn a criminal indictment, 
the court being in doubt in which of a number of counties mentioned in the 
testimony the offense was committed, may properly instruct the jury, under 
the statute (Wagn. Stat. 1087, 2 8), to find that the offense was committed in 
the county over which it had the jurisdiction.—Id, 

9. Criminal law — False pretenses, obtaining money under — Indictment Sor, vf 
should set out what.—Where money or other property is obtained by sale or 
exchange of property effected by means of false pretenses, such sale or ex- 
change ought to be set forth in the indictment ;. and the false pretenses should 
be alleged to have been made with a view to effect such sale or exchange; and 
it should be averred that by reason thereof the party was induced to buy or 
exchange. For failure to set out these allegations, the indictment should be 
quashed.—State v. Bonnell, 395. 

10. Criminal law — Insanity to be determined like any other fact.—In the trial 
of a criminal case, the burden of éstablishing the insanity of the accused to- 
the satisfaction of the jury rests upon the defense; but it is unnecessary that 
his insanity should be established beyond a reasonable doubt. All symptoms 
and tests of mental disease are purely matters of fact for the jury, and to be 
determined like other facts; and it is sufficient if the jury are reasonably sat- 
isfied from the weight or preponderance of evidence that the accused was 
insane at the time of the commission of the act. (State v. Klinger, ante, p. 

224.) And an instraction which requires a clear preponderance of evidence 
to establish sanity introduces a qualification not warranted by law, and calcu- 
lated to mislead.—State v. Hundley, 414. 

11. Criminal law —Temporary insanity caused by intoxication, responsibility 
for.—Temporary insanity, produced immediately by intoxication, does not 
destroy responsibility for crime where the patient, when sane and responsible, 
made himself voluntarily drunk; but, to be punishable, the crime must.be 
the immediate result of the fit of intoxication, and while it lasts, and not the 
result of insanity remotely occasioned by previous bad habits. In the latter 
case insanity is entitled to the same consideration as when arising from any 
other cause.t—Id. 

12. Practice, criminal — Court can not instruct on weight and sufficiency of °. 
evidexce.—Under the present statute relating to practice in criminal cases 
(Wagn. Stat. 1106, 2 30), it is error for a court to single out certain testimony 
in a cause and tell the jury that it is entitled to great or little weight. It is 
for the court to determine upon the legitimacy and appropriateness of the 
evidence, but the jury are the sole and exclusive judges of the credit and 
weight that is to be attached to it.—ZJd. 

13. Crimes and punishments — Evidence as to facts after the commission of the 
act, showing animus.—In the trial of an indictment for willfully and mali- 
ciously killing a hog, evidence on the part of the accused, showing his 
animus and intention, was competent in establishing his innocence, although 
it embraced facts subsequent to the killing.—State v. Graham, 490. 

14. Indictment, sufficiency of — Informality.— A indictment, although tech- 
nically faulty and unscientific, yet if thefaverments required by the statute 
are sufficiently made, will be substantially good. (Wagn. Stat. 1090, 3 27.)— 
State v. Coulter, 564. 

42—voL. XLVI. 
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PRACTICE, CRIMINAL—{ Continued.) 
16. Criminal law —Indictment —Larceny —Evidence —Confession, when not 

i voluntary and inadmissible.—Under an indictment for larceny it appeared 

that defendant A. was a young man; that the prosecutor, B., a strong and 
vigorous man, who had been his former master, charged him with stealing his 
property, which charge A. denied; whereupon B. said he knew better; that 
he knew all abot it, and that A. had better own up. A. then inquired 
whether, if he did confess; he would be let alone and not prosecuted. B. 
replied that he would make no promises; that he would not say whether he 
would let him go or not; but that he might as well own up, and that it would 
be better for him. A. then said he would tell all about it. No other persons 
were present. B. then reduced the confession to writing, and the next morn 
ing, A. denying its truth and demanding the delivery of the paper, he was 
arrested and indicted. Held, that, considering the relative situation of the 
parties, such a charge and assertion of knowledge of B.’s guilt were mani- 
festly calculated to produce fear and intimidation; and that, although no posi- 
tive promise was made, an allurement was held out which excited hope. 
And held, that a confession under such circumstances was not a voluntary 
one, such as, of itself, to warrant a conviction; not only so, but it was inad- 

‘ missible, and should not have been given in evidence. 

When a confession is forced from the mind by the torture of fear or the 
flattery of hope, it comes in such a questionable shape that it should be wholly 
rejected.—State v. Brockman, 566. 

16. Oriminal law — Information for selling intoxicating liquors — Allegata 
and probaia.—W here an information for selling intoxicating liquors in quan- 
tities less than ten gallons, charged that the sales were made “‘to A. and 
divers other persons to informant unknown,” and the evidence showed sales 

: to other parties, but none to A., the variance between the pleadings and 

proofs was immaterial.—State v. Wolff, 584. 

’ See Pracrice, Supreme Court, 9. 


PRACTICE, SUPREME COURT. 

1. Supreme Court—Failure to prosecute appeal—Judgment affirmed.—When 
it appears from the transcript of the judgment and proceedings in the Circuit 
Court that appellant has failed to prosecute his appeal within the time 
prescribed by law, the judgment of the Circuit Court will, on motion, be 
affirmed.— Haeusslen v. McBride, 25. 

2. Practice, civil—Bill of exceptions—No point of aw saved, finding will not 
be disturbed.— A bill of exceptions showed that plaintiff excepted to the 
finding and judgment, but no instructions were asked or given. Held, that 
no point of law being saved, this court will not review or disturb the finding 

: of facts.—Wilson v. North Missouri R,R. Co., 36. 

5% ’ 8, Where appellant fails to file in the Supreme Court a statement and brief, judg- 

ment may be affirmed, with six per cent. damages.—Rucker v. Robinson, 87. 





/ 


4. Practice, civil—Bill of exceptions must specify rulings objected to.—A bill 

i. of exceptions must clearly and distinctly advise the appellate court not only 
of the proceedings before the Circuit Court, but of each ruling of which the 
appellant complains, and that such ruling was excepted to at the time. Unless 
it shows such exceptions the bill is useless, and those errors only cah be con- 
sidered which are raised on the record proper by motion in arrest, if one be 
filed.—Case v. Fogg, 44 
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- PRACTICE, SUPREME COURT—( Continued.) 


5. Practice, civil — Supreme Court — Penalty of ten per cent. damages applies 
to what cases.—The penalty of ten per cent. damages awarded in the Supreme 
Court has been usually confined to appeals for delay merely from judgments 
on contracts—to collection cases; and that court is not inclined to extend it to 
suits for false and fraudulent representations unless special reasons appear. — 
Boal, Adm’r of Dugan, v. Morgner, 48. 

6. Practice, civil — Supreme Court, objections ratsed in for first time come too 
late — Account — Justice’s court.— Where a transcript from a justice’s court 
stated that plaintiff filed an account in the case, and judgment cn the appeal 
trial in the Circuit Court found that plaintiff had sustained damages as alleged 
in his complaint, and the objection that plaintiff failed to file his account was 
raised for the first time in this court, the objection comes too late.—Fisher v. 
Pacific R.R. Co., 804. 

7. Practice, civil — Supreme Court will not determine credibility of witnesses. 
— The jury are the proper judges to determine the credibility of witnesses, 
and this court will not interfere with their verdict when the appeal raises the 
simple question of the weight of testimony.—State v. Murphy, 347. 

8. Practice, civil—Supreme Court will not weigh evidence.— In law cases the 
Supreme Court will not undertake to weigh the evidence.—Markle v. Langner, 
803. 

9. Practice — Supreme Court —Transecript — Clerk— Affirmance.—On super- 
sedeas in acriminal prosecution, where the clerk of the trial court sends up 
the transcript as required by statute (Wagn. Stat. 1114-15, 3 16), but the 
appellant fails to prosecute his appeal, and the judgment of the lower court 
appears to be regular, it will be affirmed. But the duty of bringing up the 
transcript is personal to the clerk, without the application of the accused (45 
Mo. 153); and semble, that where respondent brings in the transcript and 
moves for an‘affirmance, on the ground that appellant has failed té file it, the 
motion will be overruled.+State v. Armstrong, 588. 

See Practice, Cryin, 2. Practice, Civi.— APPEAL, 1—TRIALS, 1. 

PRESUMPTIONS. 

See Evipence. Rartroaps, 1. WIx1s, 2, 8. 

PRINCIPAL AND AGENT 

See AGENCY. 
PROCESS. 

See Practicg, Crvit, 1. 
PROTEST. 

See Birts anp Notes. 

PUBLIC PRINTER. 

1. Public printer — Mandamus — Act of March 28, 1870 (Wagn. Stat. 1127, 
22 29, 30), does not impair the obligation of a contract.—The act of March 
28, 1870 (Sess. Acts 1870, p. 85), abolishing the office of public printer after 
May, 1870, with the proviso that the then incumbent might continue the 
printing at a price twenty per cent. less than that before allowed by law, was 
not unconstitutional, as impairing the obligation of a contract, because, first, 
that office being a statutory one, may be controlled, modified, or abolished by 
law, and the officer goes out or holds on, subject to any change in the law ; 

second, even were the office a franchise, it would be subject to all the condi- 
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PUBLIC PRINTER—( Continued.) 
tions and reservations of the act creating it, and that act (Gen. Stat. 1865, 
ch. 20, 3 80) contains an express reservation of the right to amend, modify, 
or repeal it at pleasure. The act providing for said deduction is not to be 
considered as a modification of the original act as to price, but as a tender of 
the work for a given period, and hence is not unconstitutional within the 
spirit of section 23, article 4, of the State constitution.—Wilcox v, Rodman, 


823. 
Q 

QUO WARRANTO. 

‘1. Quo warranto — Information — Sufficiency of interest of relator.— The en- 
actment that informations in the nature of a guo warranto may be exhibited 
at the relation of any person desiring to present the same (Wagn. Stat. 1183, 
2 1) means any person having an interest in the subject of the prosecution. 
(State ex rel. Hequembourg v. Lawrence, 38 Mo. 585, cited and affirmed. )— 
State ex rel. Kempf v. Boal, 528. 

2. Quo warranto— Information — Interest of relator.— An information in the 
nature of a guo warranto, to decide as between two parties which has the bet- 
ter right to a certain office, must show affirmatively that the relator has a title 
to the office, if the defendant’s title be defeated, and therefore must show that 
the relator possessed all the requisite qualifications for the office.—Id. 


R 

RAILROADS. \ 

1. Corporations — Railroads — Negligence — Public highways — Citizen may 
presume what.—The citizen who, on a public highway, approaches a railroad 
track and can neither see nor hear any indications of a moving train, is not 
chargeable with negligence in assuming that tliere is no car sufficiently near 
to make the crossing dangerous. He has a right to presume that in handling 
their cars the railroad companies will act with appropriate care, and that the 
usual signals of approach will be reasonably given. (Kennayde v. Pacific 


’ R.R. Co., 45 Mo. 255, affirmed.)—Tabor v. Missouri Valley R.R. Co., 353. 
See Contracts, 9, 10. DamacEs 


RECORDS. 
See Converances, 3,6. Justices’ Courts, 6. 
REGISTRATION. . 
See Exxctions, 1. 


REPLEVIN. 
1, Replevin — Crops — Defendant's right to, under license of plaintiff.—In 
. Teplevin for certain wheat, where the answer, after traversing the issue pre- 
sented, alleged title in defendant under one of plaintiff’s tenants, who was 
claimed to have grown the wheat on plaintiff’s premises, the onus would be 
on piaintiff to establish his title to the wheat, and to show its wrongful deten- 
tion; and it would be competent for defendant to rebut and disprove the case, 
as made by plaintiff, by showing title in himself from the tenant, although 
the latter may have been the mere licensee, and not the lessee, of plaintiff.— 
Morgner v. Biggs, 65 
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REPLEVIN—(Continued.) 


2. Justice's court — Replevin — Statement —Venue.—In suit for replevin before 
a justice, the statement that plaintiff was the owner and entitled to the pos- 
session of the property is sufficient, without an averment that plaintiff was 
lawfully entitled to it; and the venue is sufficiently laid if it appear in the 
margin. —Stokes, Adm’r, v. Crane, 264. 

RES ADJUDICATA. 

See Jupament, 38. LANDLORD AND TENANT, 7,8. Practicx, Cryin — 
Actions, 1. 


RES GEST. 

See Bitts anp Nortss, 1. 

REVENUE. 

1. Land and land titles— Tax sales— Land assessed in wrong name, sale 
invalid.—in ejectment for land bought at a tax sale, where it appeared that 
the assessment was made and judgment rendered in the name of one not the 
owner, Aeld, that the advertisement was no notice to defendant; that there 
was no valid judgment, and that plaintiff acquired no title by the sale. ‘(Ab- 
bott v. Lindenbower, 43 Mo. 162, affirmed.)—Hume v. Wainscott, 145. 


Revenue —Tazx sales — Abbott v. Lindenbower, 42 Mo. 162, did not attempt 
lo anticipate all objections to.—The true spirit and meaning of the decision 
in Abbott v. Lindenbower, 42 Mo. 162, was simply that certain things were 
essential to the valid exercise of the taxing power, and could not be dispensed 
with by the Legislature; and that, in defending against the effect of a tax 
deed, the want or omission of them might be shown in evidence, notwith- 
standing the statute (Gen. Stat. 1865, p. 127, 33 111-12); but that decision 
did not attempt to specify all the things that were so essential — to anticipate 
all possible objections to every tax sale-—Abbott v. Lindenbower, 291. 


bo 


8. Revenue—Tazx deeds prima facie evidence of title.—A tax deed is prima 
facie evidence of facts necessary to constitute title, and the onus is thrown 
upon him who would attack its validity.—Id. 


4, Revenue, county — Contract — Interest.—A contractor with a county for 
the building of a bridge would be entitled to interest on payments deferred 
after his fulfillment of his contract.—Risley v. Andrew County, 382. 


5. Revenue — County collector — Failure to pay amount found in arrears, or 
to comply with order of court — Construction of statute.—A cdunty collector 
found in arrears by the County Court, and failing to comply with the order 
of court issued pursuant to statute (Wagn. Stat. 412, 3 22), for the payment of 
the amount due, or to appear at the first day of the next term, to protect his 
rights ( 33 23-4), has no appeal from a judgment of court thereupon rendered 
against him for the amount in default. (See generally sections 19 et seg.)— 
Andrew County v. Owens, 386. 

6. Revenue — School taxes, collection of — Injunction to restrain, contains no 
equity.— A bill for injunction to restrain a county collector from collecting 
school taxes alleged to have been irregularly and fraudulently levied, contains 
no equity, and should be dismissed. If the assessment be void it will not 

protect the officer, nor will a sale under it divest the plaintiff of his prop- 

erty. The wrong can be fuliy compensated, and the injury is not in any 

sense irreparable, —Barrow v. Davis, 394. 
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REVENU E—( Continued.) 

7. Revenue— State collector defaulting, sureties of — Money deposited by col- 
lector, recovered by surety in garnishment proceedings, will be held in trust 
for remaining sureties, when. — After the debt due by a defaulting principal 
has been paid by his sureties, in ratable proportions, each of them becomes 

. an independent creditor of the principal, and if any one should succeed in 
. collecting his debt, the other creditors would have no claim whatever upon 
that fund. 

But when the principal is a State collector the rule is different. The moment 
collections come into his hands they become the property of the State. Under 
the law (Sess. Acts 1863, p. 76, 3 49) it became his duty to deposit them in the 
Bank of the State of Missouri; but his failure to do so would not operate to 
divest the State of its specific interest, and it might follow the fund, by suit- 
able action, into any bank where deposited, and fasten upon the account 
created by it. Nor can the requirement of his official bond, with summary 
remedy upon default, be construed as divesting the title of the State to that 
fund. Such a deposit becomes a debt to the State, and none the less so 
because the collector might have discharged it by drawing out the money. 
And where the sureties on the collector’s bond were compelled to pay out a 
liability on his part which this fimd, if collected, would have gone to extinguish, 
it should, in equity, be transferred td such sureties. 

Hence, if one of the sureties brings suit against the collector for the ratable 

. share paid out by him, and recovers the sum by garnishment against the bank 
' where the fund was deposited, on every principle the sum should be held by 

him as trustee for the use of all the sureties as the equitable owners, and no 

superior diligence on the part of the attaching surety could despoil the éthers. 

It is not as among, equal judgment creditors, where the first levy gives the 

priority ; for in that case there is no ownership, but only a lien, and the levy 

and sale become necessary to transfer the property. But the surety, in making 
contribution, will be entitled to deduct the costs and expense incurred by him 

in collecting the amount.—Harrison v. Phillips, 520. 

8. Revenue — Taxation on private vehicles — Ordinance 7127 not authorized by 
section 19, p. 63, Sess. Acts 1867.—The provision of the charter of the city of - 
St. Louis, empowering the mayor and city council to licensé, tax, and regulate 

: horse railroads, hackney carriages, etc. (Sess. Acts 1867, p.63, 3 19), was intended 

— to apply solely to a class who transact business for the public, and hold them- 

selves out to the community as seeking public émployment, and was not’ 
designed to extend to vehicles used by persons for their own convenience, or 
in the transaction of their own private business, and not engaged in any public 
employment for which compensation is received. And under that provision 
the city council had no authority to pass ordinance 7127, compelling persons 
to take out licenses for vehicles used by them for exclusively private purposes. 

—The City of St. Louis v. Grone, 574. 

9. Revenue— Ordinance for macadamizing street — Certified tax bill — Evi- 
dence.—An ordinance which simply authorizes the macadamizing of a partic- 
ular street between given points, without furnishing any directions as to the 
manner of doing the work, is insufficient to sustain an action by a city con- 
tractor on a certified tax bill against the owner of property adjoining the street 
so improved. (See Sheehan v. Gleeson, ante, p. 100.) 

Under the act of 1860 (Adj. Sess. Acts 1869-60, p. 883), plaintiff in such 
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REVENUE—( Continued.) 
a suit might make out a prima facie case, independent of the ordinance, by 
putting in evidence the tax bills; but under the act of 1866 (Sess. Acts 1866, 
p- 296) the tax bill would not be even prima facie evidence of the validity 
of the claim, but only of the fact that the work had been done as claimed. — 
Haegele v. Mallinckrodt, 577. 


Ss 
ST. LOUIS, CITY OF. 

‘ 1. City engineer—Discretion of, ean not be delegated.—In making city improve- 
ments, the discretion conferred upon one class of officers can not be trans- 
ferred to another.—Sheehan v. Gleeson, 100. 

2. Ordinances, city of St. Louis — Engineer — Curbstones — Nature of stone 
and precise dimensions and manner of dressing need not be specified.—Sec- 
tion 14 of ordinance 5399 of the city ordinances of St. Louis, in fixing a 
minimum of thickness and depth of curbstones, was sufficiently specific to 
authorize proceedings under it by the engineer. The precise thickness of the 
curbstones need not be given, nor the nature of the stone nor the manner of 
dressing it. An ordinance may lack desirable precision, and still may so 
provide for the manner in which an improvement shall be made, and be such 
compliance ‘with the law, although a loose one, that the courts would not be 
authorized to invalidate the action of city officers under it.—Id. 

3. St. Louis Gas Company — Contract for gas— Gas furnished St. Louis in 
extended limits — Estoppel.—In suit by the St. Louis Gaslight Company 
against the city of St. Louis, for amount claimed as due for gas furnished 
defendant in its enlarged boundaries, where it appeared that without dispute, 
and for a long series of years, plaintiff had claimed and exercised, and been 
supported in, the exclusive right of occupying, under a certain contract, the 
new as weil as old city limits, held, that it should be estopped from seeking 
to limit its operation for the purposes of the suit.—The St. Louis Gaslight Co. 
v. The City of St. Louis, 121. \ 

‘4, Revenue —Tazation on private vehicles — Ordinances 7127 not authorized by 
section 19, p. 68, Sess. Acts 1867.—The provision of the charter of the city of* 
St. Louis, empowering the mayor and city council to license, tax, and regu- 
late horse railroads, hackney carriages, etc. (Sess. Acts 1867, p. 63, 3 19), was 
intended to apply solely to a class who transact business for the public, and 
hold themselves out to the community as seeking public employment, and was 
not designed to extend to vehicles used by persons for their own convenience, 
or in the transaction of their own private business, and not engaged in any 
public employment for which compensation is received. And under that 
provision the city council had no authority to pass ordinance 7127, compelling 
persons to take out licenses for vehicles used by them for exclusively private 
purposes.—The City of St. Louis v. Grone, 574. 

5. Revenue—Ordinance for macadamizing street—Certified tax bill—Evidence _ 
—An ordinance which simply authorizes the macadamizing of a particular 
street between given points, without furnishing any directions as to the man- 
ner of doing the work, is sufficient to sustain an action by a city contractor 
on a certified tax bill against the owner of property adjoining the street so 

improved. (See Sheehan v. Gleeson, ante, p. 100.) 
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Under the act of 1860 (Adj. Sess. Acts 1859-60, p. 383), plaintiff in such 
a suit might make 8ut a prima facie case, independent of the ordinance, by 
putting in evidence the tax bills; but under the act of 1866 (Sess. Acts 1866, 
p- 296) the tax bill would not be even prima facie evidence of the validity of 
the claim, but‘only of the fact that the work had been done as claimed.— 
Haegele v. Mallinckrodt, 577. 

6. Ordinances — “ Tavern,” meaning of term.—The Legislature, in making use 
of the word “tavern” in the revised charter of the city of St. Louis (Sess. 
Acts 1867, p. 63, 3 18), undoubtedly and manifestly intended to make it com- 
prehend all hotels and houses which entertain and accommodate the public 
for compensation, even though they may not have the privilege of selling 
liquors.—The City of St. Louis v. Siegrist, 593. 

SALES. 

1. Vendor's lien, where legai title is in vendor, a proceeding to foreclose ven- 
dee’s equity — Equity may be sold under order of sale analogous to fi. fa.— 
Where the legal title to real estate is in the vendor, proceedings to enforce his 
lien for the purchase money are not strictly such, but rather proceedings to 
foreclose the vendee’s equity. If there is to be a sale, the proper way is to 
order the sale of the property, as in case of mortgages; but ifa court should 
order defendant’s equity to be sold, it would not be a void proceeding. And 
though the order of sale be analogous to a fi. fa. instead of to an order upon 
# mortgage, it would be valid and pass the equity.—Gaston v. White, 486. 

2. Judgment — Vendor's lien — Administrator — Revivor — Construction of 
statute.—W here the vendor of real estate obtains a judgment to enforce his 
lien for the purchase money, and sues out execution, but dies prior to,sale 
thereunder, a special execution, under the present statute (Wagn. Stat. 791, 
3 14), may be issued in the name of his administrators, without a revival of 

_ the judgment.—Id. 

See Agency, 2,3. Evipence, 17. FravupvnEent ConvEYANCcEs. SHER- 

FFs’ SALEs. > 

SATISFACTION OF JUDGMENT. 

See JUDGMENTS, 2. 
SCHOOLS. 

See Corporations, 4. REvENUvE, 6. 
SEPARATE ESTATE. 

See HusBAND AND WIFE. 

SET-OFF. 

See Practice, Cryit, 4. . Pracrice, Cryi.— Actio&s, 1, 

SERVANTS. 

See Damaags, 3. 
SERVITUDES. 
See EXcavaTIons. 

SHERIFF. 

1. Sheriff—Return made in name of deputy insufficient —May be amended 
after judgment, when.— A return of process signed “John Butler, deputy 
sheriff,” is insufficient to give the Circuit Court jurisdiction of the person of 
the defendant, But it:may be amended in aid of judgment, on reversal of the 

cause, so as to make the return in the name of the principal sheriff; and it 
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SHERIF F—{ Continued.) ‘ 
makes no difference that at the time of amending his return the sheriff was 
out of office.—McClure v. Wells, Adm’r, 311. 

See SuEnirrs’ SALzs. 

SHERIFFS’ SALES. 

1. Sheriff’s sale—Imposture at, title under worthless.—The title of a purchaser 
at a sheriff’s sale, who practices any deceit or imposture, or who is guilty of 
any trick or device, the object of which is to get the property at an under- 
value, is void and utterly worthless.—Turner v. Adams, 95. 

| 2. Ejectment — Executions — Sheriff’s amendment of return allowed, when.— 
The return upon an execution omitted to describe the real estate sold, but the 
sheriff’s deed conveying the land described it minutely. In ejectment brought 
many years afterward against the original defendants in execution, held, that 
the sheriff not being dependent on his memory, but being furnished by the 
deed with the means of accurately supplying the defects, might amend his 
return so as to make it show what lands were sold and who was the purchaser. 
And this he might do although out of office; but semble, that the case would 
be otherwise where the rights of innocent purchasers might be affected. The 
suit being instituted long after the date of the return, the court properly 
refused to permit defendants to examine the sheriff as to his personal recollec- 
tion of the facts of his return. 

There is no limitation of time within which amendments of this class must 
be made, although after the lapse of years the court should grant applications 
with great caution; and the granting of them rests in the sound discretion of 
the court, and not as a matter of right. To be entitled to amend, the party 
should show the fact of a mistake beyond a reasonable doubt.—Scruggs v. 
Scruggs, 272. 

8. Contracts —Private sale by sheriff, under order of County Court, invalid, 
and may be disproved by parol evidence.—A sale of land by the sheriff, under 
order of a County Court, at private sale, is invalid; and it is immaterial that 
the order did not require a public sale. The sheriff is imperatively controlled 
by the requirements of the statute (Wagn. Stat. 867, 2 3). 

And when, in suit against a county for specific performance of the contract 
of sale, it appeared from the certificate of sale by the sheriff that the land 
was sold at public auction, the county is not conclusively bound by the said 
recitals, but may show by evidence that in fact such sale was a private one. 
—Hutchinson v. Cassidy, 431. 

See Converances, 13. Partition. 


SISTER STATES. 
See Evipence, 8 


SLANDER. 

1. Practice, civil — Actions —Slander —W hen material words charged are the 
same, other and immaterial words may differ. —In an action for slander, if 
the words charged imputed to plaintiff the same indictable offense, the peti- 
tion would not be held bad because immaterial words were slightly modified 
so as to meet the proof under the different shapes in which it might come.— 
Pennington v. Meeks, 217. 

2. Practice, civil — Actions — Slander — Different sets of words may be em- 

braced in same count.—In an action for slander, different sets of words 
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SLANDER—( Continued.) 
spoken on different occasions may be set forth in the same count and be 
included in the same cause of action.—Zd. 

8. Practice, civil — Actions —-Slander — All the words charged need not be 
proved.—In an-action for slander, all the words charged need not be proved, , 
either substantially or at all. It is sufficient to prove the identical words 
which of themselves constitute the slanderous imputation. —Id. 

4. Practice, civil — Actions— Malice in law, definition of. — Malice in law 
embraces an act wrongfully and intentionally done, without just cause or 
excuse, and does not necessarily imply malevolence of disposition or enmity 
toward any particular individual. —Id. 

5. Practice, civil — Actions — Slander—Words held to be malicious in law, 
when.— In an action of slander, words charging plaintiff with the crime of 
larceny were held to be malicious and slanderous of themselves, without 
regard to the question of intent; and if spoken as charged in the petition, the 
inference of malice would be a conclusion of law, and not of fact.—ZId. 

6. Practice, civil —Slander —Action for, need not state what.—A petition in 
an action for slander is not fatally defective, under the present statute (2 
Wagn. Stat. 1020, 3 48), because it contains no allegation that the slanderous 
words were uttered in the presence of any one, or, being spoken in a foreign 
language, that they were understood by those present. ~—Atwinger v. Fellner, 
276. 

7. Practice, civil — Actions — Slander — Offense not being crime at common 
law, statute must be alleged, when.—If an offense charged be a crime by the 
general law involving the punishment spoken of, the words are actionable 
without any allegation concerning the Jaws of the State or country where the 
offense is charged to have been committed; but it is otherwise where the ‘act 
is not subject to criminal prosecution at common law, as in the case of arson. 
Accordingly, in suit for slander brought in this State, an allegation in the 
petition that defendant said of plaintiff, ‘‘he had to leave Indiana for burning 
a barn,” without the further averment that, by the law of Indiana, burning a 
barn could be arson, would be fatally defective. —Bundy v. Hart, 460. 

8. | Practice, civil — Actions — Slander — Allegata and probata.—In an action 
for slander, the words proved must be substantially the same words as those 
charged in the petition — not different words of the same import.—ZJd. 

SLAVES. 

See Contracts, 21. 5 

SPECIFIC PERFORMANCE. 

See Contracts, 10, 11. 
STAMPS. 
See Contracts, 2. 


STATUTE, CONSTRUCTION OF. 
ADMINISTRATION, 1 (Wagn. Stat. 441, 3 7). 
Assienments, 1 (R. C. 1855, ch. 21, 2 4). 
ATTACHMENTS, 1 (Wagn. Stat. 185, 3 19), 2 (Wagn. Stat. 190, 3 42). 
Boonvit1e, OCrry or, 1 (Sess. Acts 1838-9, p. 294; Sess. Acts 1868, p. 191). 
Converances, 2 (R. C. 1855, p. 363, 3 87), 8 (Wagn. Stat. 1141, 33 12, 18), 

10 (Wagn. Stat. 274, 39), 11 (Wagn. Stat. 277, 3324, 25), 12 (Wagn. 

Stat. 595, 3 35; id. 897, 3 5), 18 (Wagn. Stat. 595, 3 85). 
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STATUTE, CONSTRUCTION OF~(Continued.) 


Corporations, 4 (Wagn. Stat. 1262, 3 1). 

Courts, Country, 5 (Gen. Stat. 1865, ch. 187, 3 7; id. ch. 186, 3 2), 6 (Gen. 
Stat. 1865, ch. 127, 3 1). 

CrIMEs AND PunisHMeEnts, 1 (Wagn. Stat. 502, 23 17, 18). 

ELEcrions, 1 (Sess. Acts 1868, p. 136). 

EvIpENcE, 4 (Wagn. Stat, 528, 3 80), 18 (Wagn. Stat. 1872, 3 1). 

Execution, 1 (Adj. Sess. Acts 1863, p. 20). 

Fraups, Stature oF, 2 (Wagn. Stat. 656, 2 5). 

HusBANnD AND WIFE, 10 (Wagn. Stat. 911, 3 21). 

JupGMENTs, 4 (Wagn. Stat. 1137, 33 14, 15; td. 1041, 3 18), 5 (Sess. Acts 
1861, p. 46; Sess. Acts 1863, p. 30). 

Justices’ Courts, 1 (Wagn. Stat. 844, 3 19), 2 (Wagn. Stat. 850, 3 19), 8 
(Wagn. Stat. 839, 23 18, 14), 6 (Wagn. Stat. 196, 3 77). 

Lirrations, 5 (Sess. Acts 1847, p. 94, 3 14; R. C. 1855, p. 1053, @ 15; 
Gen. Stat. 1865, p. 747, 3 14). 

Lunatic AsyLuM, 1 (Sess. Acts 1870, p. 10). 

Manpamvs, 2 (Adj. Sess. Acts 1857, p. 276). 

MecHanics’ Liens, 1 (Wagn. Stat. 909, 3:5), 3 (Wagn. Stat. 911, 3 19), 4, 
6, 7. 

Partirion, 4 (Wagn. Stat. 970, 3 31), 5 (Wagn. Stat. 975, 3 68). 

Practice, Crvin — Actions, 4 (Wagn. Stat. 1345, 3 1). 

Practice, Crvi.—APpPEALs, 2 (Sess. Acts 1869, p. 16), 10 (Gen. Stat. 1865, 
547, 3 29), 14 (Wagn. Stat. 149, 3 42; R. C. 1855, p. 252, 3 47). 

Practice, Crvit—Pieapines, 5 (Gen. Stat. 1865, ch. 152, 3 51), 8 (Wagn. 
Stat. 1022, 3 52), 9 (Wagn. Stat. 1845, 3 1). 

Practice, CrmInaL, 2 (Wagn. Stat. 1102, 3 8), 7 (Wagn. Stat. 1097, 
2 19), 8 (Wagn. Stat. 1087, 3 8), 12 (Wagn. Stat. 1106, 3 30), 14 (Wagn. 
Stat. 1090, 3 27). 

Practice, SuPREME Court, 10 (Wagn. Stat. 1114, 2 16). 

Posuic PRINTER, 1 (Wagn. Stat. 1127, 33 29, 30; Gen. Stat. 1865, ch. 20, 
3 30. 

Quo WaRRANTO, 1 (Wagn. Stat. 1183, 3 1). 

ReEvenveE, 5 (Wagn. Stat. 412, 3 19-24). 

Sr. Louris, Crry or, 4 (Sess. Acts 1867, p. 63, 3 19), 5 (Adj. Sess. Acts 1859, 
p- 883; Sess. Acts 1866, p. 296), 6 (Sess. Acts 1867, p. 67, 3 18) 

Sates, 2 (Wagn. Stat. 791, 3 14). 

SLANDER, 7 (Wagn. Stat. 1020, 3 48). 

Surety, 2 (Sess. Acts 1863, p. 76, 3 49). 

Time, CoMPUTATION OF, 1 (Wagn. Stat. 888, 3 6). 

WIts, 1 (Wagn. Stat. 1871, 3 49), 5 (Wagn. Stat. 1365, 3 9), 6 (Wagn. 
Stat. 1366, 3 11). 
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STOCK. 


Sce CorPorATIons, 1, 2, 8. 


STOCKHOLDERS. 


See Corporations, 2, 8. 


SUNDAY. 








See Time, CoMPUTATION OF, 1, 
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SURETY. 
1. Bills and notes maturing at different times —Deed of trust to secure, may 
be applied to notes last falling duwe.—The holder of different notes secured by 
deed of trust may apply the entige proceeds of sale under the deed to the pay- 
ment of those last maturing, and will not be prevented thereby, either in law 

- or equity, from obtaining judgment against a surety on the note first falling 

< oon teem v. Switzler, 801. 

. Revenue — State collector defaulting, sureties of — Money deposited by col- 
yee recovered by surety in garnishment proceedings, will be held in trust 
Sor remaining sureties, when.—After the’debt due by a defaulting principal 
has been paid by his sureties, in ratable proportions, each of them becomes 
an independent creditor of the principal,.and if any one should succeed tin 
collecting his debt, the other creditors would have no claim whatever upon 
that fund. +, 

But when the principal isa State collector the rule is different. The moment 
collections come into his hands they become the property of the State. Under 
the law (Sess. Acts 1863, p. 76, 349) it becomes his duty to deposit them in the 
Bank of tae State of Missouri; but his failure to do so would not operate to 
divest the State of its specific interest, and it might follow the fund, by suit+ 
able action, into any bank where deposited, and fasten upon the account 
created by it. Nor can the requirement of his official bond, with summary 
remedy upon default, be construed as divesting the title of the State to that 
fund. Such a deposit becomes a debt to the State, and none the less so 
because the collector might have discharged it by drawing out the money. 
And where the sureties on the collector’s bond were compelled to pay outa 
liability on his part which this fund, if collected, would have gone to extinguish, 
it should, in equity, be transferred to such sureties. 

Hence, if one of the sureties brings suit against the collector for the ratable 
share paid out by him, and recovers the sum by garnishment against the bank 
where the fund was deposited, on every principle the sum should be held by 
him as trustee for the use of all the sureties as the equitable owners, and no 
superior diligence on the part of the attaching surety could despoil the others. 
It is not as among equal judgment creditors, where the first levy gives the 
priority; for in that case there is no ownership, but only a lien, and the levy 
and sale become necessary to transfer the property. But the surety, in making 
contribution, will be entitled to deduct the costs and expense incurred by him 
in collecting the amount.—Harrison v. Phillips, 520. 

8. Principal and surety — Payment by surety — Extinguishment of obligation, 
to what extent — Subrogation.— A surety who pays the debt of his principal 
is entitled to an assigument of the instrument paid. The payment of the 
obligation by the surety extinguishes it so far as the creditor is concerned, but 
not as to any rights which the surety has acquired by its payment. It should 
still subsist, with its liens and priorities, to enable him to recover of the prin- 
cipal as well as to compel contribution by the co-sureties, or to avail himself 
of any securities or collaterals turned out by the principal. 

So, where an obligation turned out as collateral is paid, the original instru- 
ment, so far as the condition is concerned, is paid and extinguished; but it is 
still alive in favor of him who has paid it, and he should be permitted to avail 
himself of any rights in regard to it, to which its purchase would entitle him. 

_ —Berthold, Adm’x of Sarpy, v. Berthold, 557. 

See Brits ann Notes, 8, 9. 
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SURPRISE. 
See Pracrics, Crvi. — TRIALS, 7. 


| i 
TAVERN. 
See St. Louis, Crry or, 6. 


TAXES. 
. See REVENUE. 


TIME, COMPUTATION OF. 

1. ‘Practice, civil—New trial, motion for—Sunday never included in computing 
number of days.—Under our statute a service of fifteen days before term, 
excluding Sundays, is not necessary to bring a party into court; but it is the 
well-settled rule of common law that, as to matters to be transacted in court, 
Sunday is non dies, and should not be counted. In moving for a new trial, 
or in arrest, a party should be entitled to four working days after trial if the 
term shall so long continue; and this rule is not annulled by the operation 

,* of the statute (Wagn. Stat. 888, 3 6).— National Bank of the Metropolis v. 
Williams, 17. 
TOWNS. 
See CorPoRATIONS, 4 

TRANSCRIPTS. 

See Justices’ Courts, 4,5. Practicx, Crvit—Aprpxal, 10. 

TRESPASS. 

See Pracrice, Crvic—Acrions, 5. 

TRUSTS AND TRUSTEES. \ 

1. Trustee, larceny from, should appear as clearly as the case will admit of.— 
Where a party standing in a fiduciary relation undertakes to discharge him- 
self from responsibility for trust funds committed to his care, on the ground 
that such trust funds have been stolen from him, the fact of the loss, in the 
manner asserted, should be made to appear as clearly as the case will admit. 
—Foster v. Davis, 268. 

2. Equity — Purchase by trustee with-money of cestui que trust — Action to 
divest title—Parol proof.—A trust will ordinarily result in favor of one whose 
money is used by another in the purchase of land, where the conveyance iz 
taken to himself instead of the person who furnished the money, and the facts 
which create the trust may be proved by parol; but such evidence must be 
clear and unequivocal, and not merely preponderating. There should be no 
room for reasonable doubt as to the facts‘relied upon.—Johnson v. Quarles, 
423. 

See'HusBAND AND WIFE, 5, 6, 7,8. MorTaaGes anp Dexps or Trust 
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WARDS. 
See GUARDIAN AND WARD. 


WARRANTY. 
See Acrncy, 8. Practice, Crvm.—Pieapines, 12. 
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WILLS. 





1. Wills — Construction of — Partition. — A testatrix, being seized of certain 
property, died, leaving six heirs. By the terms of her will the executors were 
empowered to sell and dispose of the whole estate, real, personal, and mixed, 
and to divide five-sixths of the proceeds equally among five of the heirs; but 
one portion was to be invested as they deemed best, and the proceeds paid tc 
the sixth child, and at her death the investment was bequeathed to her heirs. 
In suit by the sixth child for partition of the property, Ae/d, that in accord- 
ance with the statute (2 Wagn. Stat. 1871, 3 49), the plain intent of the testator 
should be made to govern, in disregard of technical rules, and that, under its 
provisions, plaintiff could not hold her share as tenant in common, but that 
the legal estate vested in the executors as donees to uses, in order to perform 
the duties intrusted to them by the will. Such being the law, plaintiffs 
would not’ be entitled to partition.—Mead v. Jennings, 91. 

Will, when prepared by devisee, looked on with suspicion — Presumption 
against its validity.—Where one standing in relation of confidence to a tes- 
tator who is old and in ezxtremis, prepares a will in his own favor, the law 
regards the. transaction with great suspicion. The clearest evidence ig 
required that there was no fraud, influence, or mistake. The presumption is* 
against the propriety of the transaction; and the onus of establishing the 
devise to have been voluntary and well understood rests on the party claim- 
ing ; and this in addition to the evidence to be derived from the execution of 
the will conveying or devising the property.—Harvey v. Sullens, 147. 

8. Wills— Persons incapable of transacting ordinary business, incapable of 

making a will._— Semble, that as a gencral rule, where deceased was, at the 

time of executing his wiil, old and infirm in body and feeble and childish in 

mind, and so incapable of transacting his ordinary business, he has not 

sufficient capacity to make a will.—ZId. 

4. Wills —Undue influence.—In suit to test the validity of a will, where the 

evidence shows that the will would not have been executed by deceased but 

for the influence exercised over his mind and will, the jury should find that 

the will was procured by undue influgnce, and was not his last will.—Jd. 

5. Wills — Devise to stranger in blood, with no mention of children, a nullity. 

— A will bequeathing the whole of testator’s estate to an entire stranger in 

‘blood, without naming or in any wise mentioning or providing for the heirs, 

- under the statute of wills (Wagn, Stat. 1865, 3 9), is entirely void. The 

estate would descend to the heirs under the statute of descents and distribu- 

tions, and the devisee would take nothing. The words used in the closing 

paragraph of section 9, supra, requiring “all the other heirs, devisees, and 

legatees to refund their proportional parts,” did not give him an equal part 

with the other heirs. The devisees there referred to are heirs who would take 

a distributive share in the event that he died: intestate. They have no appli- 

cation to a case of a stranger, where the whole will is a nullity.—Burch v. 

Brown, 441. 

6. Wills—Legacies—Devisees mentioned by classes—Children of devisees dead 

at date of will, entitled, how.—A testator devised a certain remainder of 
his estate “‘to the sons and daughters of A.” At the date of the will some 
were dead and some living. Held, that although the testator was partially 
aware of this fact, yet, inasmuch as their deaths were in no manner alluded to 
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WILLS—( Continued.) 

in the will, and they were therein regarded as alive, and as all the circum- 
stances attending the making of that instrument showed its object to be that 
the children of. those deceased should share his bounty, therefore, under the 
statute (Wagn. Stat. 1866, 311), the children of A. who were living at the 
date of the will were not entitled to the whole of said residue as survivors, but 
the descendants of A.’s other children were entitled to the share which their 
ancestors, if living, would have taken. 

The, statute contemplates that where an estate is devised to children and 
relatives, if part of them are dead and part living, the children of those dead 
shall take the place of their deceased parents. 

At common law the rule is different. Thus, if the property be given simply 
to the children of A., to be equally divided between them, the entire subject 
of the gift will vest in any child surviving the testator, without regard to pre- 
vious deaths; and the rule is the same when the gift is to the children ofa 
person actually dead at the date of the will.—Jamison, Ex’r of Bell, v. Hay, 
546. 

See ADMINISTRATION. CouRTs, Counry, 5, 6. ° 


\ WITNESSES. 








See Evipence. Practice, Crvi.—Prieapinas, 15. Pracricz, SuPREME 
Court, 8. 


